IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-40019
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
MOSES SM TH, JR.,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 6:94-CV-204

August 24, 1995
Before KING JOLLY, and WENER, G rcuit Judges.
PER CURI AM *

Mbses Smth, Jr., contends that the district court erred in
denying his 8 2255 notion w thout considering his objections to
the magi strate judge's report and reconmendati ons and w t hout
conducting a de novo review.

The district court issued an order denying Smith's § 2255

nmotion, stating that "proposed findings and recommendati ons w ||

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.
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be consi dered since no objections have been received.”" Smth had
filed a pleading entitled "Pro Se Facts to Vacate or Correct
Sentence Which Creates Manifest Injustice" prior to the district
court's denial of his notion. However, Smth's pleading did not
refer to the magistrate judge's report and recomendati on. Thus,
the district court did not err in stating that no objections had
been filed and in denying Smth's notion w thout conducting a de
novo review of Smth's pleading.

In his 8§ 2255 notion, Smth contended that his prior
convi ctions should not have been used to enhance his sentence
under the U S. Sentencing Cuidelines because: (1) they were over
fifteen years old; and (2) they were related due to consolidation
for sentencing. Smth challenged the enhancenent of his sentence
on direct appeal. This court held "the record contains evidence
of three other felony convictions, fully supporting the Arned
Career Crim nal enhancenent inposed by the district court.”
"[1]ssues raised and di sposed of in a previous appeal from an
original judgment of conviction are not considered in 8§ 2255

motion." United States v. Kalish, 780 F.2d 506, 508 (5th Cr.),

cert. denied, 476 U. S. 1118 (1986).

To the extent that Smth is raising different challenges to
t he enhancenent of his sentence, his clains are nonconstitutional
i ssues that could have been raised on direct appeal. Such clains

are not cogni zabl e under 28 U S.C. § 2255. United States v.

Capua, 656 F.2d 1033, 1037 (5th Gr. 1981).
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Thi s appeal presents no issue of arguable nerit and is thus

frivolous. Howard v. King, 707 F.2d 215, 219-20 (5th GCr. 1983).

The appeal is DISM SSED. See 5th Gr. R 42.2.



