IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 95-31275
Summary Cal endar

TRI TON CONTAI NER | NTERNATI ONAL
LI M TED,

Plaintiff,
vVer sus
BALTI C SHI PPI NG COVPANY,
Def endant .
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NAVIOVAR S A DE C V
Pl ai ntiff-Appellee,
vVer sus
BALTI C SHI PPI NG COVPANY, in personam

Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Eastern District of Louisiana
(95-CA-427"G")

“August 1, 1996
Before JOLLY, JONES, and STEWART, Crcuit Judges.

PER CURI AM *

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



Bal tic Shi ppi ng Conpany ("Baltic") appeals two orders of the
district court. Baltic first appeals the district court's order
granting sunmary judgnment for Naviomar, S. A de C V. ("Naviomar"),
one of nmany parties to these consolidated actions.! Baltic also
appeals the district court's refusal to stay proceedi ngs pending
arbitration. W affirm

This court reviews a grant of sunmary judgnent de novo, using
the sane standard applicable in the district court. E.q.,

Mat agorda County v. Law, 19 F.3d 215, 217 (5th Cr. 1994). Sunmary

judgnent is appropriate if the record discloses that there is no
genui ne issue as to any material fact and that the noving party is
entitled to judgnent as a matter of |aw. Id., FED. R CV. P.
56(c). The pl eadi ngs, depositions, adm ssions, and answers to
interrogatories, together wwth affidavits, nust denonstrate that no

genui ne issue of material fact remains. |d. If the record as a

W& note that Baltic has noticed an appeal of a sunmary
judgnment ruling that did not adjudicate all the clains and the
rights and liabilities of all the parties to these consolidated
actions. W further note that the district court did not certify
this issue for appeal pursuant to FED. R CV. P. 54(b). However,
because this is an admralty case, we exercise our appellate
jurisdictiontoreviewBaltic's sunmmary judgnent appeal pursuant to
28 U.S.C. § 1292(a)(3). Underwiters at Interest on Cover Note
JHB92M1L0582079 v. Nautronix, Ltd., 79 F.3d 480, 483 (5th Cir. 1996)
(in an admralty case, it is not necessary for the order appeal ed
fromto have determned all the rights and liabilities of all the
parties).




whole could not lead a rational trier of fact to find for the
nonnovant, then there is no genuine issue for trial. Matagorda, 19
F.3d at 217.

Baltic argues that the district court erred in granting
summary j udgnment for Navi omar by usurping the factfinder's province
when it decided a disputed issue of fact. Specifically, Baltic
clains that the district court accepted as true the president of
Baltic's confirmation of Baltic's debt to Naviomar, while rejecting
a contradictory sworn affidavit of Baltic's treasurer.

Based on the record before us, we conclude that no rational
trier of fact could find for Baltic on this issue. W agree with
the district court's reasoning that the Decenber 1, 1995 facsimle
comuni cation of Baltic's president, the highest ranking officer of
t he conpany, constitutes an adm ssion of the full anobunt due and
owing fromBaltic.? The record contains no later retraction or
denial of this admssion by Baltic's president. The earlier
affidavit of Baltic's treasurer does not create a genui ne i ssue of

material fact worthy of trial, particularly in the light of the

2Baltic's president transnitted the facsimle to Navi omar on
Decenber 1, 1995, while this case was pending. The facsimle
states in pertinent part:

Pl ease be i nformed that BSC confirnms bal ance due to
you in the anount of USD 2,411, 330.68 and we have
asked our lawyer co. Terriberry to pass it to the
Court of New Ol eans.



overwhel m ng corroborating evidence of Baltic's acknow edgenent of
its debt to Naviomar. This evidence includes, anong ot her things:
a Septenber 8, 1995 facsimle fromBaltic's president to Navi omar
that confirns Baltic's debt to Naviomar;® the sworn affidavit of
Navi omar's president, which attests to Baltic's |ongstanding and
repeated recognition of its debt to Naviomar and to the Septenber
8, 1995 facsimle fromBaltic's president; and the sworn affidavit
of Naviomar's account nmanager, which states that nunmerous Baltic
representatives, including its treasurer and entire financial
departnent, regularly accepted and acquiesced to the nonthly
statenents of account prepared by Naviomar to reflect Baltic's
debt. Because there is no genuine issue for trial, the district
court's grant of summary judgnent for Navi omar was proper.

W review de novo the district court's denial of Baltic's

nmotion to stay litigation pending arbitration. 1n re Conplaint of

Hor nbeck O fshore (1984) Corp., 981 F.2d 752, 754 (5th Cr. 1993).

The district court denied Baltic's notion because it found as a

3The Septenber 8, 1995 facsimle from Baltic's president
states in pertinent part:

... |1 confirmthe debt of BSC [i.e., Baltic] to
Navi omar S. A

W will settle the debt for the nutua
satisfaction and we are not going to Mscow
arbitration for this matter.



fact that Baltic's president had waived in witing Baltic's
contractual right to arbitrate. The right to arbitrate, |ike other

contractual rights, my be waived. Price v. Drexel Burnham

Lanbert, Inc., 791 F.2d 1156, 1158 (5th Gr. 1986). Based on our

review of the record, we conclude that the district court correctly
denied Baltic's notion to stay pending arbitration.
Accordingly, the district court's orders are

AFFI RMED



