IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-31274
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
Bl LLY RAY TATUM

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Louisiana
USDC No. 91-CR-50073
My 15, 1996
Bef ore REAVLEY, SM TH and DeMOSS, Circuit Judges.
PER CURI AM *

Billy Ray Tatum argues that the district court erred in
denying his notion to reduce his sentence.

We have reviewed the record, including the transcripts of
Tatum s rearrai gnnent and sentencing hearings, and the briefs of
the parties, and have determ ned that the district court's deni al
of the notion should be affirned. The district court did not

have jurisdiction to reduce Tatum s sentence pursuant to 18

U S C 8 3582(c)(2) because he was not asserting that he was

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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entitled to relief under an anended gui deline that had been given
retroactive effect by the Sentencing Conm ssion. See U S S G

8§ 1B1.10(c), p.s.; United States v. Early, 27 F.3d 140, 142 (5th

Cr.), cert. denied, 115 S. C. 600 (1994)

Tatumis challenging the district court's initial denial of
a credit for acceptance of responsibility and its decision to
sentence himas a career offender. These clains, which could

have been raised on direct appeal but were not, are not

cogni zabl e pursuant to 28 U. S.C. § 2255. See United States v.
Capua, 656 F.2d 1033, 1037 (5th Cr. 1981).

The district court did not conmt plain error in denying
Tatum s clainms that he was subjected to selective prosecution and
that his sentence was inproperly enhanced pursuant to 18 U S. C
8§ 924(e)(1). The fornmer argunent does not have a sufficient
factual basis to support relief, and the latter argunent is
factually incorrect.

Tatum s argunent that he was subjected to doubl e jeopardy

has no arguable nerit. See United States v. Moore, 958 F.2d 646,

650 (5th Cr. 1992). Nor does his argunent that the district
court breached the plea agreenent by relying on the presentence
report at sentencing have any nerit. Tatum acknow edged in the
pl ea agreenent and at his rearraignnment that his sentence coul d
not be determned by the district court until the presentence
report had been conpl et ed.

Tatum argued for the first tinme in his reply brief that he
was entitled to a jury trial to determ ne whether he violated 18

US C 8 924(e) and that he was subjected to nultiple punishnment
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because his property was forfeited without a hearing and he did
not receive a sixteen-nonth credit on his federal sentence.
This court will not review issues that are initially raised in a

reply brief. United States v. Prince, 868 F.2d 1379, 1386 (5th

Cr.), cert. denied, 493 U S. 932 (1989).
AFFI RVED.




