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Appeal fromthe United States District Court for the
Eastern District of Louisiana
(93-CV-265-C)

August 28, 1996
Before DAVIS, W ENER and BENAVI DES, Circuit Judges.

PER CURI AM ~
Wayne Centanni appeals from adverse orders of the district
court dismssing his various 8 1983 and state |aw cl ai ns8 agai nst

Jefferson Parish Sheriff Harry Lee, the Louisiana Sheriffs' Risk

"Pursuant to Local Rule 47.5, the court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunstances set forth in Local Rule 47.5. 4.



Managenent Association ("LSRMA"), State Farm Fire and Casualty
Conpany ("State Farnm'), Angl o Ameri can | nsurance Conpany ("Angl 0o"),
attorneys Daniel Martiny and Franz Zibilich, and their law firm
Havi ng carefully reviewed the record, we affirmfor essentially the
reasons provided in the district court's thorough orders.
FACTUAL AND PROCEDURAL BACKGROUND

In August 1990, Wayne Centanni, then an unconpensated
vol unt eer reserve deputy, and other deputies were involved in a
physical altercation with Brian Forde at a restaurant in Jefferson
Pari sh. Forde sued Centanni, the other deputies, and Sheriff Lee
alleging 8 1983 violations. The LSRVA, the sheriff's self-
i nsurance program assuned defense of Lee and the deputies in the
Forde litigation and hired the lawfirmof Lee, Martiny and Caracci
("LM&C') to represent the defendants. LM&C attorneys Dani el
Martiny and Franz Zibilich provided the defense. Prior to the
Forde trial, Centanni also notified his homeowner's insurer, State
Farm of the claimagainst him State Farmprovided hi madditional
counsel while expressly reserving its right to contest coverage.
On the eve of trial in the Forde litigation, the district court!?
determ ned that State Farm s policy did not provide coverage; State
Farm s counsel w thdrew.

The Forde jury returned a verdict against the deputies,

! Both the Forde lawsuit and this action were filed in the
Eastern District of Louisiana. Judge Fel dman presided over the
Forde litigation and held that the State Farm honeowner's policy
did not provide coverage. Judge Berrigan presided over the many
orders and issues presented in Centanni's |lawsuit.
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including Centanni. It also found Lee |iable under a respondeat
superior theory. After entry of judgnent, LM&C appeal ed on behal f
of all defendants. Centanni also filed a separate pro se appeal.
Follow ng a settlenent agreenent in which the other defendants
satisfied the judgnent against Centanni, the LM&C appeal was
dismssed by this Court with prejudice; Centanni's independent
appeal was di sm ssed as noot.

Wiile the appeals in the Forde litigation were pending,
Centanni filed this lawsuit against Lee, LSRVA, LMC, Martiny,
Zibilich, State Farm and an excess coverage insurer, Anglo. The
essence of his clains against the defendants was that he received
i nadequate representation in the Forde litigation. Cent anni
al l eged that LM&C shoul d not have been appointed to represent him
in the Forde | awsuit because the firmal so represented nenbers of
a condom ni um associ ation that were involved in an unrel ated civi
suit against Centanni. At bottom Centanni asserted that the | aw
firmessentially "sacrificed" his interests in order to protect
Lee, such as failing to inpeach the credibility of those w tnesses
testifying against him Centanni clained these gri evances anount ed
to constitutional violations redressable under § 1983. Moreover,
Centanni alleged that State Farm should not have been allowed to
wthdraw as counsel in the Forde litigation and that Anglo
simlarly had a duty to defend.

Despite Centanni's bl underbuss approach to this |awsuit, the

district court adroitly issued a series of orders resolving his



conpl ai nts agai nst each of the defendants. As to Sheriff Lee and
the other alleged state actors, the district court found there was
no clearly established constitutional right to conflict-free
counsel in this context and hence qualified imunity. Centanni's
claimof retaliatory firing was di sm ssed on the ground t hat he was
an unconpensated volunteer. Additional state |aw clains against
LSRVA were di smi ssed because, assuming a conflict existed, there
was no causal Ilink between Centanni's alleged injury and the
conduct of Centanni's attorney in the Forde litigation. The
district court also granted sunmmary judgnent for State Farm and
Anglo on the basis that neither had a duty to defend Centanni
Cent anni now appeal s each of the concl usions.
DI SCUSSI ON

A Cl ai ns agai nst Lee, LSRVA, LM&C, Martiny & Zibilich

At the heart of Centanni's lawsuit is his contention that he
was denied conflict-free counsel in the Forde litigation and that
this denial rises to a constitutional dinension. The district
court dism ssed these clains? on the basis that, even assuming a
conflict existed, there was no clearly established constitutional

right toconflict-free counsel inthis context. The district court

is correct.
Stripped of all the constitutional buzz words, Centann
2 Specifically, the district court granted Lee's Rule 12(b)(6)

nmotion to dismss the 8 1983 claimfor failure to state a claim
Subsequently, the court granted notions for sunmary judgnent on the
simlar 8 1983 cl ai ns agai nst the remaining defendants.
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essentially contends that if he had been appointed independent
counsel, a different trial strategy would have been used. He
further specul ates that had a different plan been used, the outcone
woul d sonehow be different. Significantly, Centanni cites no
authority for the proposition that he possessed a constitutional
right to have independent counsel appointed for himand to direct
the trial strategy in this civil lawsuit. While the right of
physi cal access to the courts exists and may stand to bar
i npedinents to filing suit, such a claimis not raised in this
case. Rather, Centanni alleges that he |acked neani ngful access
because trial counsel failed to protect his interests in the Forde
litigation. However , there is no clearly established
constitutional right to the appointnent of independent, conflict-
free counsel. The right to appointed counsel in civil cases is

extrenely limted. See Aick v. Henderson, 855 F.2d 536, 541 (8th

Cir. 1988). |If thereis noright to counsel, there is obviously no
right to effective counsel. | d. Moreover, there is no clearly
established constitutional right to be free of post-filing

violations. See Foster v. City of Lake Jackson, 28 F. 3d 425, 430-

31 (5th Gr. 1994). In the absence of a clearly established
constitutional right, the defendants properly invoked qualified
i nuni ty. Because the plaintiff was unable to overcone the
i mmunity defense, the district court properly dismnmssed the § 1983
cl ai ms.

The residual state law clains simlarly fall. Cent anni



alleges retaliatory firing against Lee. It is undisputed that Lee
termnated Centanni's conmm ssion as reserve deputy followng a
citizen's conplaint. However, Centanni was an unconpensat ed,
vol unt eer deputy. As such, he cannot assert any protected interest

arising fromcontinued "enpl oynent" or "firing." See Swickv. Gty

of Chicago, 11 F.3d 85, 86-87 (7th Cr. 1993). Moreover, Centann
never requested a nanme-clearing hearing after termnation as this

Court has counseled is required. See Howze v. Cty of Austin, 917

F.2d 208, 208 (5th Gr. 1990).

Additionally, any state law clains® against LSRVA were
appropriately disposed by summary judgnent. The district court
properly noted that, as a matter of Iaw, Centanni could not
establish a causal |ink between any all eged conflict of counsel and
his asserted damages. The jury in the underlying Forde litigation
returned a verdict against Sheriff Lee and three deputies. No
reasonable juror could conclude that counsel sonehow sacrificed

Centanni's interests in favor of Lee.*

3 It is unclear if Centanni asserts any clains agai nst LSRVA
other than the 8 1983 claim In his briefing to this Court,
Centanni clains error in the dismissal of the § 1983 claim The
district court, however, granted summary judgnent agai nst any state
law claim for failure to provide conflict-free counsel. Qut of
caution, we briefly address the failure of any state claimin this
cont ext .

4 Moreover, the specific manifestations of conflict Centann

cites illustrate the dubious nature of this claim Cent anni
conpl ains that nenbers of the condom nium association testified
against himin the Forde trial. However, the record reflects that
counsel objected to this testinony at trial. Addi tional ly,
Centanni and the other defendants were represented by Zibilich at
trial while other nenbers of the law firm were involved in the
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B. Cl ai ns agai nst State Farm & Angl o

The district court also granted summary judgnent to two
insurers, State Farmand Angl o, on the basis that they had no duty
to provi de an i ndependent defense to Centanni. Again, this was not
error. After notification of the claim against Centanni, State
Farm initially provided independent counsel under an express
reservation of right to contest coverage in the Forde litigation
Before trial, the Forde court specifically declared that the State
Far m honeowner' s i nsurance policy did not provide coverage for the
clains agai nst Centanni. State Farmis counsel naturally w thdrew.
The absence of a duty to defend Centanni has been established as a

matter of law See West v. Board of Commirs, 591 So.2d 1358, 1360

(La. App. 1991) (in the absence of coverage, there is no duty to
defend). To escape this fact, Centanni attenpts to recast his
claim on appeal arguing that he does not seek to relitigate the
coverage i ssue. Rat her, he clains that even though State Farm
conclusively had no duty to defend, State Farm still could not
w thdraw its counsel on the eve of trial because it created undue
prejudi ce to Centanni.

Centanni m stakenly relies on Pareti v. Sentry I ndem Co., 536

So.2d 417 (La. 1988), for this assertion. |In Pareti, the Louisiana
Suprene Court held that once a liability insurer exhausted its
policy limts through good-faith settlenent, it was no |onger

obligated to defend the insured in separate actions based on the

condo | awsuit.



same accident. 536 So.2d at 423-24. In dicta, the court noted
that the insurer should nmake efforts to avoid prejudicing the
insured by its timng of wthdraw. [d. at 423 & n. 9. However, the
| anguage of Pareti does not extend to situations such as this one
where the insurance policy provided no coverage and hence no duty
to defend what soever. Additionally, we note that in this case,
State Farm specifically notified Centanni fromthe outset that it
woul d contest coverage and indicated that he should retain
addi tional counsel at his own expense. Finally, Centanni was not
left "high and dry" at trial, but was provided counsel by LMC. °
Consequently, summary judgnent was appropriate on the state |aw
cl aimagainst State Farm

Summary judgnent was al so appropriate for the clai magainst
Angl o. Angl o provi ded excess coverage to the sheriff's departnent.
As with the other defendants, Centanni alleged that Anglo was
liable for failure to provide conflict-free counsel. However, the
unanbi guous | anguage of the Anglo policy states that it had "the
right but not the duty" to participate in the defense of clains.
Angl o chose not to provide Centanni a defense in the Forde
litigation as was its right under the contract. Centanni tries to
escape summary judgenent by alleging that there is a fact issue
regardi ng whet her Anglo participated in his defense. The summary

j udgnent evidence, however, reflects that at nost Angl o was kept

5 We also note that the alleged conflict with counsel was not
brought to the attention of the Forde trial court until after the
adverse jury verdict was returned.
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abreast of the Forde litigation through correspondence with LMC.
The district court properly held that on such evidence no
reasonable juror could conclude that Anglo provided Centanni a
def ense.
CONCLUSI ON

The district court properly dismssed the 8§ 1983 clains
agai nst Lee and the other alleged state actors because of qualified
i nuni ty. Simlarly, summary judgnent was appropriate on the
retaliatory firing claim because Centanni was an unconpensated
vol unteer and any state | aw cl ai magai nst LSRVMA because of | ack of
causation. Finally, State Farm and Anglo had no duty to provide
Centanni a defense and hence no claim arises against these

insurers. The judgnent of the district court is AFFI RVED.



