IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-31095
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus
DARRI N D. PLAIN,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Mddle District of Louisiana
USDC No. 95-CR-47

 October 23, 1996
Before PCOLI TZ, Chief Judge, and JOLLY and H G NBOTHAM GCircuit Judges.
PER CURI AM *

Darrin D. Plain challenges his sentence arising fromhis
conviction for distribution of cocaine base, arguing that there
is no scientific basis for nmaking a distinction between cocai ne
and cocai ne base at sentencing. He argues that the applicable
sentenci ng provi sions are anbi guous because they treat the two

substances differently and, therefore, that the rule of lenity

shoul d have been applied by the district court at sentencing.

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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Plain al so argues that the sentencing statute is anbi guous

because it does not clearly define the neaning of “cocai ne base.”
This court has rejected the argunent that scientific

evi dence concerning the simlar properties of cocaine and cocai ne

base render the statutory penalties for cocai ne base and cocai ne

of fenses sufficiently anbiguous to warrant the application of the

rule of lenity. See United States v. Flanagan, 87 F.3d 121, 123-

24 (5th CGr. 1996); United States v. Lanpkin, No. 95-30131 (5th

Cr. Aug. 25, 1995) (unpublished). W have also previously
determ ned that the sentencing statute is not constitutionally
infirmbecause it does not define the neaning of cocai ne base.

See United States v. Thomas, 932 F.2d 1085, 1090 (5th Gr. 1991),

cert. denied, 502 U S. 1038 (1992).

AFFI RVED.



