IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-31062
Summary Cal endar

THE SECURI TY TI TLE GUARANTEE CORPORATI ON OF BALTI MORE
Pl ai ntiff-Appellee,
ver sus
UNI TED GENERAL TI TLE | NSURANCE COMPANY,
Defendant-Third Party Plaintiff-Appellant,
vVer sus
STEWART Tl TLE GUARANTY COMPANY,
Third Party Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Eastern District of Louisiana
(95- CV-1519)

May 29, 1996
Before JOLLY, JONES, and STEWART, Crcuit Judges.
PER CURI AM *

The sole issue on appeal is the district court's Rule 54(b)
dism ssal of United CGeneral Title Insurance Conpany's ("United")
claimfor punitive damages. W affirm

The fundanmental dispute in this matter concerns the correct

choice of state lawwith respect to a claimfor punitive danmages.

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



The parties agree that, should Louisiana | aw apply, United is not
entitled to punitive damages. La. CC arts. 2315.3, 2315.4,

2315.7; see also Billiot v. B.P. Gl Co., 645 So.2d 604, 612-13

(discussing Louisiana's narrow authorization of exenplary or
punitive damages). However, if Texas or Maryland | awis the proper
choi ce, punitive danages nay be appropriate.

The parties to this Ilitigation (United, Security Title
Guarantee Corporation of Baltinore, and Stewart Title Guaranty
Conpany) are conpeting title insurers who transact business in the
state of Louisiana. Each engaged the now defunct Charter Title
Ltd. ("Charter") to act as its agent in connection with Louisiana
real estate closings. |In or about Decenber 1994, Security Title
Guarantee Corporation ("Security") learned that Charter | acked
sufficient funds to pay prem uns due and owing to Security. About
that sane tinme, Stewart Title Guaranty Conpany ("Stewart") becane
concerned over Charter's solvency and conducted an audit in New
Ol eans of Charter's escrow accounts. United alleges that, upon
| earning of Charter's shaky financial situation, both Stewart and
Security term nated their agency agreenents with Charter and nade
cont enporaneous corporate decisions in their respective hone
offices not to notify the Louisiana |nsurance Comm ssioner of
Charter's insolvency, which violated the Loui siana | nsurance Code.
United |earned of Charter's escrow shortages in January 1995.

Charter thereafter coll apsed, and Security initiated this



litigation by seeking a declaratory judgnent to absolve itself of
liability.

Uni ted responded by filing a countercl ai magai nst Security and
a third-party claim against Stewart. United contended that
Security and Stewart breached their duty to informUnited and the
Loui si ana | nsurance Conmm ssi oner of Charter's financial situation.
United further contended that Security and Stewart aided and
abetted the conm ssion of a fraudul ent insurance act by diverting
funds from United-insured transactions to cover disbursenents in
transactions that Security and Stewart insured. United cl ai ned
punitive damages in the anount of $50,000, 000. Security and
Stewart noved to dismss United' s clains and, in the alternative,
to strike United' s punitive damage claim After hearing oral
argunent on the notions, the district court declined to dism ss the
| awsuit but granted the notions to strike United' s punitive damages
claim In its ruling, the district court concluded that the
Loui siana G vil Code (the "Code"), and in particular Article 3548
of the Code, barred an award of punitive danages to United. The
district court issued a final judgnent under F.R C.P. 54(b) on the
i ssue of punitive damages, from which United appeals.

On appeal, United argues that the district court should have
applied the substantive | aws of Texas and Maryland to its claimfor
punitive damages and calls our attention to the rel evant choi ce of

| aw rules contained in Code Articles 3546 and 3548. In applying



Article 3546 to this case, we nust focus on three potentially
different |ocations, each of which is related to the tortfeasor
(referred to hereinafter as an "Article 3546 | ocation"):

(1) where the injurious conduct occurred,

(2) where the resulting injury occurred; and

(3) where the person whose conduct caused the injury was
dom ci | ed.

As drafted, Article 3546 expressly prohibits a Louisiana court from
awar di ng punitive damages unless the substantive |aw of no |ess
than two of the Article 3546 |ocations authorizes such an award.
See LQU SI ANA AND COVPARATI VE CONFLICTS LAW 328 (3d ed. 1992)
(di scussing the neaning and operation of Article 3546).

At the outset, the parties disagree over the first Article
3546 | ocation. United maintains that the injurious conduct
occurred in Texas and Maryland. According to United, the tortious

conduct consisted of two separate corporate decisions: one nmade in

!Article 3546 provides:

Art. 3546. Punitive damages
Puni ti ve damages may not be awarded by a court
of this state unless authorized:

(1) By the law of the state where the injurious
conduct occurred and by either the aw of the state
where the resulting injury occurred or the |aw of
t he pl ace where the person whose conduct caused the
injury was domciled; or

(2) By the law of the state in which the injury
occurred and by the law of the state where the
person whose conduct caused the injury was
dom ci | ed.



Texas at Stewart's honme office and the other in Mryland at
Security's hone office. United clains that each hone office nade
a deliberate decision not to notify the Louisiana |nsurance
Commi ssioner of Charter's insolvency. Stewart and Security counter
that the decision to take (or not to take) an action does not
constitute atort. Wthout conceding fault, they maintain that the
injurious conduct, if any, was the act of failing to transmt
information to the Insurance Conm ssioner in Baton Rouge. Thi s
failure to inform they argue, occurred in Louisiana.

The situs of the second Article 3546 | ocation is not disputed.
All parties agree that the resulting injury occurred in Louisiana.

Finally, the third Article 3546 |ocation, the tortfeasor's
domcile, has triggered a di spute anong the parties simlar to that
surrounding their disagreenent over the first |ocation. The
district court resolved this dispute by relying on Code Article
3548. 2 The district court concluded that Stewart and Security
(the persons whose conduct caused the injury) nust be deened

Louisiana domciliaries because each was a juridical person

2Article 3548 provides:
Art. 3548. Domcile of juridical persons

For the purposes of this Title, and provided
it is appropriate under the principles of Article
3542, a juridical person that is domciled outside
this state, but which transacts business in this
state and incurs a delictual or quasi-delictua
obligation arising fromactivity within this state,
shall be treated as a domciliary of this state.



domciled outside of Louisiana but, nonetheless, (i) transacted
business in Louisiana and (ii) incurred a tort that arose from
activity wthin Louisiana. On appeal, United disputes this
conclusion on the ground that the dispositive "activities" for the
purposes of Article 3548 were the two corporate decisions that
occurred in Texas and Maryl and, not in Louisiana.

We are not persuaded by United's overly-narrow readi ng of
Article 3548's reference to "a delictual ... obligation arising
fromactivity wwthinthis state."” Even accepting United's argunent
that an isolated corporate decision "not to act" occurred at sone
point in each of the hone offices of Stewart and Security, in a
fair reading of Article 3548 we cannot disregard the considerable
business activities that Stewart and Security conducted in
Loui si ana, which gave rise to the underlying tort and wi t hout which
the resulting injury woul d not have occurred. Each is an insurance
conpany licensed by the state of Louisiana and subject to
regulation by the Louisiana Insurance Conmm ssioner. Each
underwote title insurance in Louisiana through the sanme New
Oleans title agent, the now insolvent Charter. On behal f of
Stewart and Security, Charter conducted real estate closings in
Loui si ana and mai nt ai ned escrow accounts in, and nade di sbursenents
from several New Ol eans area banks. At the heart of this | awsuit
are deficits in Charter's escrow accounts, which occurred in
Loui si ana. When Stewart suspected these irregularities, it

conducted an audit of Charter in New Ol eans. Consi dering the



breadth of the tortfeasors' business activities that occurred
within the state of Louisiana, we affirm the district court's
ruling that, in accordance with Article 3548, Stewart and Security
must be treated as Louisiana domciliaries for the purposes of the
Code's choice of law rules applicable to tort actions.

Havi ng thus determ ned that Louisiana is the situs of at |east
two of the Article 3546 Ilocations, we hold that Louisiana
substantive |aw governs and prohibits United's punitive danage
claim

Accordingly, the district court's dismssal of United' s
punitive damages claimis

AFFI RMED.



