UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 95-31061

MAX W LLI AM KENDALL; PATRI Cl A KENDALL,

Pl ai ntiffs-Appellants,

VERSUS

JEFFREY C. CALMES, ET AL.,
Def endant s,
JEFFREY C. CALMES,

Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Mddle District of Louisiana

(CA-94-54)
August 8, 1996

Bef ore REYNALDO G GARZA, DeMOSS and PARKER, Circuit Judges
PER CURI AM ~

Plaintiff-appellant Max WIIliam Kendall appeals a grant of
summary judgnent against himin this |egal nmal practice claim W

agree with the district court that Kendall’s deposition testinony

"Pursuant to Local Rule 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunstances set forth in Local Rule 47.5. 4.



proves that he did not subjectively believe that defendant-appel | ee
Jeffrey C. Calnes was representing him on his dental inplant
products liability clains. Accordingly, no attorney-client
relationship existed and, under Louisiana |aw, Kendall cannot
recover on his legal malpractice claim W therefore affirmthe

district court’s grant of sunmmary judgnent.

BACKGROUND
Kendal | brought this legal mal practice suit against Cal nes,

claimng that Calnes negligently represented him in a dental

mal practice and product liability suit. Kendal | has had great
difficulty with his right tenporal nmandi bular joint (“TMJ”). In
| ate 1987 Kendall underwent oral surgery on his TM. The oral

surgeon, Dr. Richard Scott, inserted a tenporary TM inplant.
Several nmonths later, Dr. Scott renoved the inplant. A year |ater,
Dr. Scott perforned another surgery on Kendall’s TM]. Between | ate
1989 and m d- 1990, Dr. John Kent, an oral surgeon, perforned three
addi tional operations on Kendall’'s TMI. In 1991, a third oral
surgeon, Dr. Louis Mercuri, perfornmed atotal right TMl repl acenent
using an inplant. In March 1992, Dr. Mercuri again operated on
Kendal | and renoved the prosthesis. Since August 1992, Kendal |l has
been treated by Dr. Larry Wl ford and endured several surgeries to
correct his TM) probl ens.

Dissatisfied with the results of his TM] treatnent, Kendall



hired Calmes as his attorney in 1991. The contract of enpl oynent
states that Calnmes was hired to represent Kendall on “clains
arising out of an [sic] Medical Ml practice Cct 87, May 90. . . .7
In Cctober 1991, Calnes told Kendall that he was term nating the
representati on because he could not identify any mal practice in his
TM) treatnent. Cal mes advised Kendall to get a second |egal
opi nion and wi shed himthe best of | uck.

In February 1992, Kendall retained attorney Frank Ferrara to
handl e his dental malpractice clains. |In May 1992, Kendall wote

Calmes asking to “retain” Calnes to get a total conplete
deposition fromDoctor Mercuri.” Calnes refused, saying “l can not
represent you.”

In January 1994, Kendall filed suit against Calnes, alleging
that Cal mes was negligent in failing to properly investigate and
prosecute Kendall’s dental nmalpractice and products liability
cl ai ns. Specifically, Calnes failed to realize that the TM
i npl ants Kendal | received were defective.

Calmes filed a notion for summary judgnent, arguing that no
attorney-client relationship existed with Kendall regarding any

products liability action. The district court granted Cal nes’

notion for summary judgnent. Kendall filed a tinmely appeal .?

The district court granted summary judgment on four grounds.

Kendal | , however, only appeals the district court’s finding of no
fact issue as to Calnes’ representation on the products liability
claim Kendall, therefore, has waived all other issues.
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DI SCUSSI ON
The el enents of a |l egal mal practice clai munder Loui siana | aw
are (1) the existence of an attorney-client relationship; (2)
negligent representation by the attorney; and (3) loss to the
client caused by that negligence. Finkelsteinv. Coller, 636 So.2d
1053, 1058 (La. App. 1994). “The existence of an attorney-client
relationship turns largely on the client’s subjective belief that

it exists.” Id.

In his depositionin this case, Kendall admtted t hat he never
expected Calnes to represent himwth regard to possible products
liability claims. Specifically, Kendall testified:

Q So at that point | nean you were not expecting
[ Cal mes] to represent you concerning anything with Dr.
Mercuri, correct?

A No, not whatsoever because | -- because | had
| earned of the state guideline. . . . [A]s of August
13th, 1991, | knewthen that [Cal mes] coul d not represent
me anything [sic] out of the State of Louisiana.

* * * %
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* * * %

Q You did not expect [Calnes] to pursue the case
ei t her agai nst Vi-Tech or Dow Cor ni ng concerni ng i npl ants
done by Dr. Scott, did you?

A As far as Dow Corning, | did not expect Jeff to get
involved with that, no. Because that was done in
M chi gan.

Based on his sworn deposition testinony, it is clear

t hat



Kendall did not have a subjective belief that Calnes would
represent himin the products liability actions. Qur lawis clear
that alitigant cannot create a fact issue by contradicting his own
deposition testinmony wthout explaining his prior statenent.
Thurman v. Sears, Roebuck & Co., 952 F.2d 128, 136 n.23 (5th Gr.
1992), cert. denied, 113 S. C. 136 (1992). Under certain limted
circunstances a party nmay create a fact issue by explaining the
incongruity. 1d. This is not such a case. Kendall has failed,
either at the district court |evel or on appeal, to even nention
this deposition testinony, |let alone explainit. Kendall has given
us no reason to doubt his sworn statenment that he did not believe
Cal mes woul d represent himon the products liability actions.
Therefore, there is no attorney-client relationship as to the
products-liability actions and, under Louisiana law, no | egal
mal practice. Accordingly, the district court’s grant of sunmary

j udgnent i s AFFI RVED



