UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-31037

TELEPHONE ELECTRONI CS CORP; TECNET | NC
METROLI NK | NC; LARRY D FERK

Plaintiffs - Appellants,
vVer sus
SOUTHERN PACI FI C TELECOVMUNI CATI ONS CO,
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Appeal fromthe United States District Court
for the Western District of Loui siana
(94- Cv-1302)

Sept enber 10, 1996
Before KING JONES, and SMTH, G rcuit Judges.

EDI TH H JONES, Circuit Judge:”

Tel ephone El ectronics Corp., Tecnet, Inc., Metrolink,
Inc., and Larry Ferk appeal the decision of the district court
di sm ssing their clai magai nst Southern Pacific Tel ecommuni cati ons
Co. for |l ack of personal jurisdiction and i nproper venue. Appellee
contends that the corporate appellants, not registered as foreign

corporations doing business in Louisiana, were not allowed to sue

in Louisiana. Finding Appellants have nade a prinma facie show ng

Pursuant to Local Rule 47.5, the court has determ ned that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in Local Rule 47.5. 4.



of personal jurisdiction and are not barred by the state door-

closing statute for purposes of this case, we REVERSE

| . BACKGROUND

The parties are involved in the telecomunications
i ndustry. Tel ephone Electronics Corp. (TEC), Tecnet, Metrolink
and Ferk brought suit against Southern Pacific Tel ecomruni cations
Co. (SP Tel ecom) as successor to Digital Signal, Inc. (DSI).! The
conplaint alleged that shortly before DSI and SP Tel ecom nerged,
DSI began violating an agreenent it had with TEC regarding a
nati onw de tel ephone network that was operated and nai ntai ned by
TEC and DSI. The conplaint further alleged that this breach was
done intentionally and continued after the nmerger of DSI and SP
Tel ecom

Appel l ants’ conplaint was filed in federal district court
in Louisiana and cl aimed SP Tel ecom DSI breached three contracts.
First, a “confidentiality agreenent” entered into in February 1987
by Ferk, LDS NET, Inc., TEC, and DSI for the purpose of protecting
Ferk as he di scl osed confidential information to the other parties
regardi ng the establishnent of a tel ephone communi cations system

Second, a subsequent “Network Agreenent” entered into by TEC and

1 SP Tel ecom (now known as Quaest Communi cati ons Corporati on) acquired

all of the outstanding shares of stock of DSI in April 1990. Thereafter, DSI was
nerged into SP Tel ecom Tecnet is a wholly owned subsidiary of TEC fornmed as a
result of the Network Agreement to assist TECinits contractual obligations with
DSI. Metrolink is owned solely by Ferk and has an agreenent with TEC by which
it receives five percent of the gross revenue due to TEC under the Network
Agr eenent .



DSI to establish a nati onw de | ong di stance tel ephone network. And
third, an agreenent between DSI and TEC whereby TEC was to receive
part of the revenue received from Com Systens, Inc., one of the
custoners of the Network Agreenent.?

SP Telecom noved to dismss for Jlack of personal
jurisdiction, failure to pl ead subject matter jurisdiction, and for
i nproper venue. The notion was referred to a magi strate judge who
i ssued a report recommendi ng that the notion to dism ss for | ack of
personal jurisdiction and inproper venue be granted.?

I n concl udi ng t hat t he court | acked personal
jurisdiction, the magistrate judge initially noted that neither TEC
or Tecnet are Louisiana residents and as such any activity of SP
Tel ecomdi rected at themcannot be considered as activity directed
at a Louisiana resident.* The nmmgistrate judge then found that
despite several neetings between the parties in Louisiana; repeated

contact by phone and fax with Tecnet in Louisiana; work done in

2 Com Systens and DSI entered into an agreenent in April 1987 in which
DSl agreed to provide certain | ong distance services for ComSystem According
to Appel lants, DSI and TEC agreed that TEC was to receive all of the Com System
account revenue for capacity west of the M ssissippi Rver for as | ong as either
DSI or TEC or their successors had an agreenent with Com System

3 In an earlier order, the district court denied SP Tel econis notion
to dismss for |lack of subject matter jurisdiction.

4 TECis a M ssissippi corporationwithits principal place of business
in Jackson, M ssissippi. Tecnet is also a M ssissippi corporation whose ori gi nal
princi pal place of business was noved in |ate 1988 from Jackson, M ssissippi to
Dal | as, Texas. Metrolink is a Florida corporation whose principal place of
business is in Boca Raton, Florida. Ferk is an individual domiciled in Florida.
DSI was a Delaware corporation whose principal place of business was in
Sout hfield, Mchigan. SP Tel ecomis a Del aware cor poration whose princi pal place
of business prior to June 1994 was in San Francisco, California, and thereafter
i n Denver, Col orado.



Loui si ana by Tecnet relating to the Network Agreenent; and mailing
of paynents by DSI to Tecnet in Mnroe, Louisiana; that the
contacts of SP TelecomDSI with Louisiana did not constitute
sufficient purposeful activity directed at Loui siana for purposes
of finding specific personal jurisdiction. Further, the nagistrate
j udge found that Appellants failed to nake a prinma faci e show ng of
general personal jurisdiction and that it would be unfair for SP
Tel ecom to defend itself in Louisiana. The recomendation of
di sm ssal for inproper venue was based on | ack of jurisdiction over
def endant s. The magistrate judge also ruled that the corporate
plaintiffs were engaged in interstate |ong distance business so
that they did not have to qualify under Louisiana s door closing
statute, La. Rev. Stat. Ann. 88 12: 314A and 12: 302H (West 1994), to
pursue this action.

The district court adopted the magi strate judge’'s report
and dism ssed Appellants’ case wthout prejudice. Appel | ant s
timely appeal ed.

1. DI SCUSSI ON
A. Personal Jurisdiction and Venue

When a nonresident defendant, such as SP Tel ecom noves
to dismss for |ack of personal jurisdiction, the plaintiff has the
burden of establishing jurisdictionover the nonresident defendant.
Stuart v. Spademan, 772 F.2d 1185, 1192 (5th Cr. 1985). Wen the

motion to dismss is ruled on, as here, without an evidentiary



hearing, the district court nust accept as true uncontroverted
allegations in the plaintiff’s conplaint and resolve all factual
conflicts contained in the parties affidavits in favor of the
plaintiff. Trinty Industries v. Myers & Associ ates, Ltd., 41 F. 3d
229, 230 (5th Cr.), cert. denied, __ US _, 116 S. C. 52
(1995); WIlson v. Belin, 20 F.3d 644, 646 (5th Cr.), cert. denied,
_us _, 115 S . 322 (1994). The plaintiff need only present
a prima facie case that personal jurisdictionis proper. Belin, 20
F.3d at 648; Bullion v. Gllespie, 895 F.2d 213, 217 (5th Gr.
1990). Reviewof the district court’s grant of a notion to dism ss
for | ack of personal jurisdictionis de novo. Kevlin Services, |Inc.
v. Lexington State Bank, 46 F.3d 13, 14 (5th GCr. 1995).

Federal courts sitting in diversity exercise persona
jurisdiction over nonresident defendants to the sane extent as the
forumstate court. Belin, 20 F.3d at 646. Personal jurisdiction
attaches when the nonresi dent defendant is “anenable to service of
process under the forumstate' s |long-armstatute and the exercise
of jurisdiction conports wth the due process clause of the
fourteenth anmendnent.” ASARCO, Inc. v. denara, Ltd., 912 F.2d
784, 786 (5th G r. 1990). Because the Louisiana |ong-armstatute
extends to the full reach of the constitution, whether SP Tel ecom
is subject to personal jurisdiction depends on the paraneters of

federal due process. 1d. at 786.



The exercise of personal jurisdiction over nonresident
defendants is proper if two requirenents are satisfied. First, the
nonr esi dent defendant nust have purposefully established “m ni mum
contacts” with the forum state. ASARCO, 912 F.2d at 786. And
second, the maintenance of the suit nust not offend “traditional
notions of fair play and substantial justice.” Ruston Gas Turbi nes,
Inc. v. Donaldson Co., Inc., 9 F.3d 415, 418 (5th Grr.
1993) (quoting International Shoe Co. v. Washington, 326 U S. 310,
316, 66 S. Ct. 154, 158 (1945)).

The “m ni mum contacts” prong of the due process anal ysis
may be subdivided into two different classifications of persona
jurisdiction depending on the types of contacts the nonresident
defendant has with the forum state. Belin, 20 F.3d at 647,
Bullion, 895 F.2d at 216. “Specific” personal jurisdiction arises
when the “nonresident defendant’s contacts with the forum state
arise from or are directly related to, the cause of action.”
Belin, 20 F.3d at 647. *“General” personal jurisdiction, 1in
contrast, permts clains to be asserted against nonresident
def endants, even clains not directly related to the nonresident
defendant’s contacts with the forum state, “if the defendant’s
contacts wth the forum state are both ‘continuous and
systematic.’” Belin, 20 F.3d at 647; see Ruston Gas, 9 F. 3d at 419.

SP Tel ecomcontends the district court properly di sm ssed

the conplaint for lack of personal jurisdiction. SP Tel ecom



asserts it did not purposefully avail itself of the privilege of
doi ng business in Louisiana and that any contact with Louisiana
resulted fromthe unilateral activity of Appellants. W disagree.
As noted, specific personal jurisdiction arises when the
nonresi dent defendant’s contacts with the forum state directly
relate to the cause of action. The nunmber of contacts the
nonr esi dent defendant has with the forumstate, by itself, is not
determ native; nor nmay jurisdiction be based on the unilatera
activity of the plaintiff. Pol yt hane Systens, Inc. v. Marina
Ventures Int’l Ltd., 993 F.2d 1201, 1205 (5th Cr. 1993), cert.
denied, 510 U S 1116, 114 S. C. 1064 (1994); D.J. Investnents,
Inc. v. Metzeler Motorcycle Tire Agent Gregg, Inc., 754 F.2d 542,
547 (5th G r. 1985); Hydrokinetics, Inc. v. Al aska Mechanical,
Inc., 700 F.2d 1026, 1028 (5th G r. 1983), cert. denied, 467 U S
1257, 104 S. . 3549 (1984). However, even a single act by a
nonr esi dent defendant by which the defendant “purposefully avails
itself of the privilege of conducting activities within the forum
state, thus invoking the benefits and protections of its |aws,” may
be sufficient to establish specific personal jurisdiction. Ruston,
9 F.3d at 419 (quoting Burger King Corp. v. Rudzew cz, 471 U S.
462, 475, 105 S. C. 2174, 2183 (1985)). In determ ning whether
t he nonresi dent defendant has made purposeful contact with the
forum state, we consider the “quality, nature, and extent of the

activity in the forum [and] the foreseeability of consequences



wthin the forumfromactivities outside it.” Hydrokinetics, 700
F.2d at 1028 (quoting Prejean v. Sonatrach, Inc., 652 F.2d 1260,
1268 (5th Cir. 1981)).

In this case, Appellants have nmade a prima facie show ng
of specific personal jurisdiction. See Bullion, 895 F.2d at 217
(finding the district court failed to recognize that only a prim
facie case of personal jurisdiction need be shown). The facts
presented by Appellants show repeated contact between the parties
in Louisiana, particularly Mnroe, Louisiana where Walter Frank,
executive vice president of TEC and vice president of Tecnet,
mai ntai ned and primarily used an office during the relevant tine
period. For exanple, the Confidentiality Agreenent entered into
by Ferk, DSI, TEC, and LDS Net was signed in Monroe. D scussions
and negoti ati ons concerning the establishnment of the network were
conducted in Monroe and New Ol eans by Frank and DSI officials, and
Frank signed the Network Agreenent for TEC in Monroe. Once the
Net wor k Agreenent was reached, DSI and Tecnet net at |east five
times over the next fourteen nonths in Monroe or New Oleans to
di scuss various aspects of the network. Nunerous tel ephone calls,
faxes, and letters were nade between DSI in M chigan and Tecnet in
Monroe concerning the network. Further, the Tecnet office in
Monroe provided a variety of services relating to the continued

operation of the network, including becomng involved in the



adm nistration of the network; and sone of the points of presence
in the network were | ocated in Louisiana.

Aggregating DSI's contacts with Louisiana, it is clear
t hat these contacts cannot be characterized as “random fortuitous,
or incidental,” but rather represent deliberate and purposeful
contact with Louisiana wth foreseeable consequences wthin
Louisiana. Trinity, 41 F.3d at 231; see al so Pol ythane, 993 F. 2d
at 1207; Bullion, 895 F.2d at 217. Appel  ants have shown
sufficient mnimm contacts for purposes of specific personal
jurisdiction.

Separately, we do not find it unfair or unreasonabl e for
SP Telecomto litigate in Louisiana.®> SP Telecomis involved in
providing telecomunication services nationw de. Subst ant i al
contact with Louisiana over a three year period occurred as a
result of the Network Agreenent. Mich of the docunentary evi dence
and many of the potential w tnesses are in Mnroe, Louisiana.
Al t hough Loui si ana may be | ess convenient for SP Tel ecom than an
alternative forum we cannot say that litigation of this claimin
Loui siana is unfair or unreasonable. See Pol ythane, 993 F. 2d at
1206; see al so Conpuserve, Inc. v. Patterson, 89 F. 3d 1257 6th Gr

1996) (I nternet user/provider subject to personal jurisdiction in

5 I n assessing the reasonabl eness of the exercise of jurisdiction, we

consider the burden on the nonresident defendant, the interest of the forum
state, the plaintiff's interest in securing relief, the judicial systenis
interest in efficient resolution of the controversy, and the shared i nterest of
the several states. Asahi Metal Industry Co., Ltd. v. Superior Court of
California, 480 U S. 102, 113, 107 S. C. 1026, 1033 (1987).

9



Chio even though only contacts wth Ohio were electronic in
nat ure).

Concom tantly, because the district court’s only reason
for hol di ng venue i nproper was its erroneous concl usi on on personal
jurisdiction, the dismssal for inproper venue nust also be
reversed

B. Door-d osing Statute

SP Tel ecomcontends the district court erredinrejecting
its argunent that Appellants’ claimis barred by Louisiana’s “door -
closing” statute. The Louisiana “door-closing” statute provides
that “[n]o foreign corporation transacting business in this state
shall be permtted to present any judicial demand before any court
of this state unless it has been authorized to transact business,
if required by, and as provided in, this Chapter.” La. Rev. Stat.
Ann. 8 12: 314A (West 1994). An exception to this rule exists if a
foreign corporationis “[t]ransacting any business ininterstate or
foreign comerce.” ld. § 12:302H. The burden of proving the
application of the door-closing statute is on the party asserting
its application. Charles Pfizer & Co., Inc. v. Tyndall, 287 So.2d
552, 553 (La. Ct. App. 1973).

SP Tel ecom contends that TEC and Tecnet are foreclosed
from suing in Louisiana pursuant to Section 12:314A. SP Tel ecom
notes that neither TEC nor Tecnet is qualified to do business in

Loui si ana and asserts that notw t hstandi ng the i nterstate nature of

10



their activities, Appellants have “localized” their business
presence in Mnroe, Louisiana to such an extent that they are
present there and are subject to the qualification requirenents.
W di sagree.

Under the Network Agreenent, DSI and TEC established a
nati onw de tel econmuni cati ons network. The network ranged from San
Diego to Boston, with all points in-between. The activities of
Tecnet in Mnroe were essential to, and inseparable from the
interstate nature of the nationw de tel ecommuni cations network and
as such do not necessarily constitute a localization of activities
or establish a distinct intrastate focus. See Radio WHKW Inc. v.
Yarber, 838 F. 2d 1439, 1444 (5th Cr. 1988); Diversacon I ndustries,
Inc. v. National Bank of Commerce, 629 F.2d 1030, 1034-35 (5th G r.
1980); Fred Hale Machinery, Inc. v. Laurel H Il Lunber Co., Inc.,
483 F.2d 58, 60 (5th Cr. 1973). But caselawclearly dictates that
regardl ess whether the door-closing statute mght prevent
Appel l ants’ access to courts in Louisiana to pursue intrastate
| awsuits, the statute may not bar suits directed at activity with
an “interstate character.” Fred Hale Machinery, Inc., 483 F. 2d at
60. The |l awsuit against SP Tel ecom has that character. See EHli
Lilly & Co. v. Sav-On Drugs, Inc., 366 U S 276, 282, 81 S. .

1320 (1961).°

6 SP Tel ecomal so contends this court | acks subject matter jurisdiction

because t wo nondi ver se subsi di ari es shoul d be j oi ned as i ndi spensabl e parti es and
be treated as one with TEC for jurisdictional purposes. The presence of a

11



I11. CONCLUSI ON
For the foregoing reasons, the judgnent of the district

court i s REVERSED and REMANDED f or proceedi ngs consi stent herew th.

subsi di ary may not, however, be attributed to the parent absent “proof of control
by the parent over the internal business operations and affairs of the
subsidiary.” Hargrave v. Fibreboard Corp., 710 F.2d 1154, 1161 (5th Cr. 1983);
see Freeman v. Nort hwest Acceptance Corp., 754 F.2d 553, 557-58 (5th Cir. 1985).
“The degree of control exercised by the parent nmust be greater than that nornally
associ ated with common owner ship and directorship.” Hargrave, 710 F.2d at 1160.
SP Tel ecompoints to no evidence of such control except for a letter indicating
one of the subsidiaries may have a claim against SP Tel ecom arising fromthe
Net wor k Agr eenent; an exchange of | etterhead designs; paynment of Tecnet invoices
to the payment center of one of the subsidiaries; and the assertion that the
subsidiaries were prinmary participants in the facts relating to the conplaint.
Thi s evidence is insufficient to establish the necessary control of a parent over
its subsidiary to attribute the presence of the subsidiary to the parent.
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