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PER CURI AM *

Deni se Breaux appeals the district court’s grant of sunmmary
judgnent in favor of Metropolitan Life Insurance Conpany
(“Metropolitan”™). Breaux had originally filed this suit in
Loui siana state court seeking to enforce her rights under a prior
settlenment in which she asserts Metropolitan had agreed to
paynment of disability benefits under an enpl oyee benefit plan
provided to her by her former enployer. After Metropolitan

successfully renoved the suit to federal court, the district

Pursuant to Local Rule 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



court held, and Breaux now agrees, that her state court cause of
action was preenpted by the Enpl oyee Retirenent Security Act
(“ERISA”), 29 U S.C. 8§ 1001, et seq. Breaux asserts her
conplaint alleged facts sufficient to state a cause of action
under ERI SA.

Breaux’s pleading, styled “Petition to Enforce Settlenent,”
asserts in relevant part that: Metropolitan was the disability
i nsurer for Ebasco Services, Inc., Breaux's forner enployer;
Breaux was injured on the job while so enployed and was rendered
totally and permanently disabled; Breaux filed suit against
Metropolitan in connection with that accident; under terns of a
settl enment she gave up val uabl e consideration in the formof her
right to pursue clainms for penalties and attorney’s fees in
return for Metropolitan’s agreenent to pay her long term
disability paynents; Metropolitan paid said benefits until
Septenber 1, 1992, when they were discontinued; there has been no
change in Breaux’s condition which would warrant discontinuance
of benefits; and discontinuance of disability benefits was
arbitrary and capricious in violation of a state statute and the
settlenment previously entered into by the parties has been
i gnored. She prayed for enforcenent of the settlenent,
rei nstatenment of her benefits, and assessnent of costs and
attorney's fees.

The district court, relying on Boren v. N. L. Industries,

Inc., 889 F.2d 1463 (5th G r. 1992), cert. denied, 497 U S 1029

(1990), held that Breaux’s conplaint failed to state a cause of



action under ERISA, but only alleged a breach of a settl enent
agreenent and requested statutory renedies. However, it is not
clear to us that Boren is applicable. Both sides treat this
claimas one not limted to a state court claimon contract, but
as an insurer's refusal to continue its obligations under the
terms of an enpl oyee benefit plan. |If the suit were sinply one
to enforce a contract apart fromthe insured' s rights under the
plan, then it would not be an ERI SA cause of action, but only a
state law claim

Boren clearly presented a case in which an enpl oyee sought
to enforce a settlenent for paynent of benefits under an enpl oyee
benefit plan, but alleged only a state lawclaim If the
settlenment in the instant case is different, that is if
Metropolitan had termnated the plan and on its own had refused
to continue paynents under the terns of a settlenent agreenent,
then the suit is not one based on ERISA. It is our understanding
fromthe argunents and briefs presented in this case that,
al though the settlenent may have been simlar to that in Boren,
if Breaux was still participating in the Ebasco plan at the tinme
her benefits were term nated and she conpl ai ns because those
benefits were wongfully denied her, then the suit does

sufficiently raise ERI SA?

! No witten settlenent agreenent appears in the record, and

Met ropol i tan does not acknow edge that any settlenment resulted

fromBreaux's lawsuit filed in 1982 after her benefits were

term nated. However, deposition testinony of Metropolitan staff

consul tant Janes Hartz, submtted in support of Breaux's
(continued...)



Because Breaux's conplaint is unclear, we remand to the
district court to determne this issue and proceed accordingly.

VACATED AND REMANDED

(-..continued)

Menmor andum i n Qpposition to Motion for Summary Judgnent, reveals
that her benefits under the plan were reinstated in 1984 as a
result of an adm nistrative appeal.
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