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SSN 439-52- 4826,

Pl ai ntiff-Appellant,
VERSUS
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Bef ore DAVI S, BARKSDALE and DeM3SS, Circuit Judges.
PER CURI AM *
BACKGROUND
Irene M Beasley filed an application for Social Security

disability benefits on May 7, 1990, alleging disability since My

" Pursuant to Local Rule 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



15, 1987. The state agency and the Social Security Adm nistration
deni ed her claim Beasley requested and received a hearing before
an adm nistrative |law judge (ALJ). The ALJ issued a decision
denyi ng benefits on July 22, 1991. The ALJ found that Beasl ey was
not di sabled within the neaning of the Act prior to June 30, 1989,
the date her Title Il insured status expired. Beasley requested
review of the ALJ's decision by the Appeal s Council on the grounds
that the ALJ did not consider evidence that her insured status
continued after June 30, 1989. The Appeals Council denied
Beasl ey's request for review, stating that it had considered the
evidence in question and that the evidence was not sufficient to
rebut the presunption established by the earnings record that she
had not received wages after 1984.

Beasley filed a conplaint inthe district court, alleging that
the ALJ's finding that her insured status ended on June 30, 1989,
was contrary to the |aw and the evidence in that the ALJ ignored
credi bl e evidence that she had continued to work until the spring
of 1987. Beasley and the Secretary filed cross-notions for summary
j udgnent . Beasl ey argued that the ALJ had inproperly failed to
eval uate and give credence to her evidence that she had conti nued
to work through 1987 and had t hus extended her insured status. The
Secretary argued that the Appeals Council had considered the
evidence and found it insufficient. The nmagistrate |judge
recommended t hat Beasl ey's notion be denied and that her conpl aint
be dismssed with prejudice, holding that substantial evidence
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supported the ALJ's finding that her insured status expired on June
30, 1989. Beasley filed objections, pointing out that the ALJ had
failed to even consider her evidence of enploynent. The district
court adopted the recomrendati on of the nmagistrate judge, denied
Beasl ey's notion, and di sm ssed her conpl aint.

The evidence in question consists of three affidavits by
Beasl ey, her daughter, and her husband, in which they asserted that
Beasl ey worked for a Ms. Paula Kirk as a cook/ maid from21985 unti l
the spring of 1987 for $25 a day, three days a week at first, and
then two days a week towards the end. Beasley's daughter asserted
that she woul d soneti nes acconpany Beasley and al so work for Ms.
Kirk. Beasley's husband asserted that he would frequently drive
Beasley to work at Ms. Kirk's.

Beasl ey testified regarding her enploynent in the years of
1985 through 1987 at the hearing before the ALJ. She testified
that she worked for Ms. Kirk (Curt in the transcript), and a
| awyer nanmed Madsen (Matterson in the transcript). These enployers
were listed in Beasley s original application for benefits. She
testified that Social Security was supposed to have been w thheld
from her pay. The ALJ, noting the issue of the expiration of
Beasley's insured status on June 30, 1989, according to the
Secretary's records of her wages, held open the record for 30 days
to take additional evidence of Beasley's enploynent. The record

was reopened on July 22, 1991, for adm ssion of the affidavits.



OPI NI ON

Beasl ey argues that the ALJ failed to evaluate and give
credence to the evidence that she continued to work through 1987,
t hus extendi ng her insured status, rendering the decision invalid
and unsupported by substantial evidence.

This Court's review of the Comm ssioner's decisionis |limted
to two issues: 1) did the Comm ssioner apply the proper |ega
standards, and 2) is the Conmm ssioner's decision supported by

substantial evidence on the record as a whole. Ant hony V.

Sullivan, 954 F.2d 289, 292 (5th Gr. 1992). |If the Comm ssioner's
findi ngs are supported by substanti al evidence, they are concl usive

and nust be affirnmed. 42 U S.C 8§ 405(g); Richardson v. Perales,

402 U. S. 389, 390 (1971). Substantial evidence is that which is
rel evant and sufficient for a reasonable m nd to accept as adequate
to support a conclusion. It nust be nore than a scintilla, but it
need not be a preponderance. Perales, 402 U S. at 401. "This
Court may not reweigh the evidence or try the issues de novo.
Rat her, conflicts in the evidence are for the Secretary to
resolve." Anthony, 954 F.2d at 295 (citations omtted).

To be eligible for disability i nsurance benefits, an appli cant
nust be "insured for disability insurance benefits." 42 U S.C. 88

423(a) (1) (A & (c)(1); 20 CF.R 8§ 404.130;, Denmandre v. Califano,

591 F. 2d 1088, 1090 (5th Gr.), cert. denied, 444 U S. 952 (1979).

Aclaimant is eligible for benefits only if the onset of disability



began on or before the date the claimant was | ast insured. [vy v.
Sullivan, 898 F.2d 1045, 1048 (5th G r. 1990). The claimant bears
the burden of establishing a disabling condition before the
expiration of his insured status. |[|d.

According to the Secretary's records of Beasley's wages, the
date that Beasley was last insured was June 30, 1989. The
Secretary’s records showed no wages after 1984.

The Soci al Security Act specifically addresses the evidentiary
wei ght given to the Secretary's record. The absence of entries of
wages in the records serves as evidence that no wages were paid.

42 U.S.C. 8§ 405(c)(3); 20 CF.R &8 404.803(a); Breeden v.

Wei nberger, 493 F.2d 1002, 1005 (4th Gr. 1974). The records are
open to revision for a period of three years, three nonths, and
fifteen days, after which period the absence of an entry is
presunptive evidence that no wages were paid. 42 U. S.C. 88
405(c)(1)(B) & (c)(4)(B); 20 CF.R § 404.803(c)(2); Breeden, 493
F.2d at 1005. This presunption is not conclusive and may be
rebutted upon the production of contrary evidence by the clai mant.
However, the absence of a wage entry is still an evidentiary
factor, which may be considered as proof that the claimant did not
receive wages for that year, and nust be weighed against the
claimant's evidence that he did receive wages, applying the usual

tests of credibility. Kephart v. R chardson, 505 F.2d 1085, 1089




(3d Cir. 1974); Duenas v. Shalala, 34 F.3d 719, 722-23 (9th Cr

1994), cert. denied, 115 S. C. 1430 (1995).

Beasley is correct that the ALJ's decision does not nention
either her testinony at the hearing, or the affidavits submtted
after the hearing regarding the issue of her alleged enpl oynent
from1985 to 1987. The deci si on does not contain any determ nation
regarding the credibility of Beasley's clains of continued
enpl oynent. The Appeals Council suggested that Beasley's "self-
serving statenents" were not credible evidence.! However, such
testi nony cannot be disregarded, and neither the statute nor the
regul ations require independent corroboration by the types of
obj ecti ve evidence suggested by the Secretary, such as tax returns.
Kephart, 505 F.2d at 1089 (Claimant's "testinony i s evidence which
cannot be di sregarded, whether corroborated or not."). The ALJ was
not required to believe Beasley's evidence; however, he was
required to consider it and explain why he found it not credible,

if that is in fact what he did. See Singer v. Winberger, 513 F. 2d

176, 178 (9th Gr. 1975 (ALJ required to consider claimant's
evi dence of enpl oynent).
The Secretary argues that Beasley's evidence was not as

substantial as the evidence produced by clainmants in other cases

. Beasl ey also correctly points out that the Appeals
Council erroneously inplied that a presunption of no wages existed
for 1987. Beasley filed her application for benefits before the
time limtation expired for 1987, which the Secretary acknow edges.



whi ch were reversed and renmanded. However, that argunent begs that
questi on. If the ALJ had considered Beasley's evidence and
believed it, it would be sufficient. As Beasley correctly noted in
her objections, the magi strate judge m sconstrued the ALJ' s finding
that there was "no evidence of work activity since the claimant's
al l eged onset date." That finding pertained to the date of onset
of disability. Beasley obviously does not dispute that she did not
wor k past her onset date in May of 1987. She does dispute the
absence of wage entries in the Secretary's records for wages she
contends she earned from 1985 t hrough May of 1987. The adm nistra-
tive record is devoid of a factual finding by the ALJ regardi ng the
credibility of Beasley's clained enploynent from 1985 to 1987, or
any evaluation by the ALJ of the sufficiency, or |ack thereof, of
t he evi dence she presented.

The judgnment is reversed and the case is remanded to the
district court wwth instructions to remand it to the Secretary for
further proceedings consistent with the views expressed herein
Not hi ng herein shoul d be construed to express any opinion as to the
credibility or weight of Beasley's evidence.

REVERSED and REMANDED



