UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30927
Summary Cal endar

VAN BROCK; MARI E BROCK
Pl aintiffs-Appellants,
ver sus
WAL- MART STORES | NC, doi ng busi ness as Sani s Wol esal e C ub,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Mddle District of Louisiana
( CA- 93- 155- B- M)

January 29, 1996
Bef ore DAVI S, BARKSDALE, and DeMOSS, Circuit Judges.

PER CURI AM *

In this personal injury action appeal, concerning the
exclusion of testinony by a safety expert, Van and Marie Brock
contest the grant of a notion in limne and the denial of a notion
for reconsideration. W AFFIRM

| .

Van Brock was allegedly injured when he fell over a concrete

aut onobi | e bunper bl ock, which was painted yel | ow and positioned at

the head of a handi capped parking space in the parking |ot of

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.

1



def endant Wal - Mart. Brock clained, under theories of strict
liability and negligence, that the bl ock was dangerous and created
a hazard to persons walking in the parking | ot.

The parties consented to trial before a magistrate judge
VWl -Mart's notion in limne to exclude any evi dence, reference, or
jury instruction pertaining to the testinony of Mchael J. Frenzel,
Brock's safety expert, was granted. Brock noved for
reconsi deration and submtted the expert's report to the court for
review, the notion was deni ed. Brock then noved to anend the order
denyi ng reconsideration in order to allow an interl ocutory appeal;
t hat notion was deni ed al so.

A jury found that Wal-Mart was not negligent and that the
parking | ot was not defective. Judgnent was entered for WAl -Mart.
.

At issue is whether the district court erred in granting Wl -
Mart's notion in limne and in denying Brock's notion for
reconsi derati on. In order to preserve for appeal the denial or
granting of a notion in |limne, a party nust object when the
subj ect covered by the notion arises at trial. United States v.
Graves, 5 F. 3d 1546, 1551-52 (5th Cr. 1993), cert. denied U S

., 114 S.Ct. 1829 (1994). Brock has not shown that he made such
an objection. He has not provided a trial transcript; nor has he
asserted this point in his brief; nor do the mnute entries of the

trial reflect an objection.



Because Brock did not provide atrial transcript, we obviously
do not know what occurred at trial. Restated, this issues has not
been preserved. In any event, we wll review for plain error.

Under plain error review, Brock must show. "(1) that an error
occurred; (2) that the error was plain, which neans clear or
obvious; (3) the plain error nust affect substantial rights; and
(4) not correcting the error would "seriously affect the fairness,
integrity or public reputation of judicial proceedi ngs' "
H ghl ands | nsurance Conpany v. National Union Fire |nsurance
Conpany of Pittsburgh, 27 F.3d 1027, 1031-32 (5th Gr. 1994).

Under FED. R EviD. 702, expert testinony nay be allowed "[i]f
scientific, technical, or other specialized know edge w || assi st
the trier of fact to understand the evidence or to determ ne a fact
inissue". Wether the testinony of an expert witness wll assist
the jury is within the sound discretion of the trial |judge.
Chri stopherson v. Allied-Signal Corp., 939 F.2d 1106, 1109 (5th
Cr. 1991) abrogated in part by Daubert v. Merrell Dow
Pharmaceuticals, = US _ , 113 S . 2786 (1993); United States
v. Johnson, 575 F. 2d 1347, 1360-61 (5th Gr. 1978) (citing Sal emv.
United States Lines Conpany, 370 U S. 31 (1962)), cert. denied 440
U S. 907 (1979).

Brock's expert was to testify that, based on the absence of
bunper bl ocks other than at the handi capped parking places and on
the fact that the yellow paint used to mark the bunper bl ock was
the sanme as that marking the shopping cart corral, |anp base, and

the parking lot stripes, it was foreseeable that a preoccupied



pedestrian would fail to notice the bunper block, trip and fall.
The district court's rulings that the expert testinony "l ack[ed]
evi dence of any scientific know edge" and woul d not assi st the jury
in determ ning whether it was foreseeable that a pedestrian would
"fail to notice the bunper block, trip and fall" were not "clear"
or "obvious". There was no plain error.
L1,
For the foregoing reasons, the judgnent is

AFFI RVED.



