IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30862

FELTON DOM NIl QUE, SR., ET AL
Plaintiffs,

V.

CEORG A GULF CORPORATI ON, ET AL
Def endant s

BORI S F NAVRATI L
Movant - Appel | ant

Appeal fromthe United States District Court
for the Mddle District of Louisiana
(95-CVv-72)

February 27, 1996
Before KING SM TH, and BENAVIDES, G rcuit Judges.

PER CURI AM *

Boris F. Navratil appeals the order holding himin contenpt
of court under Rule 16(f) of the Federal Rules of G vil Procedure
for failing to conply with an order of the district court
pertaining to subm ssion of a joint status report. For the

reasons assigned, we vacate and renand.

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



FACTUAL AND PROCEDURAL BACKGROUND

Boris F. Navratil represents Georgia Gulf Corporation
("CGeorgia Gulf") in a personal injury suit filed against it by
Fel ton Dom ni que and Sucelia Dom nique in the Ei ghteenth Judici al
District Court of the Parish of Iberville, Louisiana. Upon
nmotion of Georgia GQulf, the suit was renoved to the United States
District Court for the Mddle District of Louisiana, which
possessed subject matter jurisdiction based upon diversity of
citizenship under 28 U S.C. § 1332.

The magi strate judge assigned to the case issued an order
setting a date for a status conference and directing John
Mcd i ndon, counsel for the Dom niques, to file a joint status
report on the case. Mdindon filed the report in a tinely
fashion, and the status conference was held as schedul ed.

On May 11, 1995, the case was reassigned to District Judge
Tucker L. Melancon, a visiting judge fromthe Western District of
Loui si ana, Monroe Division. On May 19, 1995, Judge Mel ancon
i ssued an order entitled "Attention Attorneys," to which a
schedul i ng order was attached. The scheduling order required a
joint neeting of the parties by June 16, 1995, and the subm ssion
of a joint status report to Judge Ml ancon by June 26, 1995. The
i nstructions acconpanyi ng that scheduling order required that the
status report address all matters outlined in a formjoint status
report attached to the scheduling order, and that the status
report follow the sane format as the formjoint status report.

The instructions also stated that the attorneys of record were



jointly responsible for the subm ssion of the status report, and
the "Attention Attorneys" order stated that a failure to submt a
report in conpliance with the instructions would "invite the

i nposition of the sanctions authorized by F.R Gv.P. 16(f) or
such other sanctions as the court deens appropriate.™

The instructions acconpanyi ng the scheduling order also
stated in pertinent part that

[c]onpliance with [instructions regarding the initial
exchange of wtness and exhibit lists, the joint neeting of

the parties, and the subm ssion of the joint status report]

is required only in connection with the First Scheduling

Order. Repetitive conpliance with [these instructions] is

not required.

In response to the scheduling order, Mcdindon nailed to
Judge Mel ancon a copy of the joint status report previously
submtted to the magistrate judge along with a |etter updating
devel opnents between the parties. However, the previously
submtted joint status report and the letter did not contain al
of the information included in the formstatus report attached to
Judge Mel ancon's schedul i ng order.

Judge Mel ancon subsequently nmade a mnute entry ordering the
attorneys to submt a joint status report in conpliance with the
i nstructions acconpanyi ng the scheduling order by July 19, 1995.
The order also required the attorneys to submt nenoranda
expl aining their nonconpliance with the scheduling order and to
appear before the court on July 21, 1995, and show cause why they

shoul d not be sanctioned for failure to conply with the pretrial

order requiring the filing of the joint status report.



Both attorneys tinely submtted the nenoranda required by
t he show cause order, and MO indon submtted a Joint Status
Report conplying wwth the content requirenents of the
i nstructions acconpanyi ng the scheduling order on July 14, 1995.
Navratil's nmenorandum expl ai ned that he considered the "legality
and efficacy of [the scheduling order to be] in serious doubt™
because the scheduling order was signed by a deputy clerk for the
Western District of Louisiana. Navratil contended that, under
M ddle District rules, deputy clerks lack the authority to issue
scheduling orders. Additionally, Navratil's nmenorandum stated
that he and McC i ndon believed that the subm ssion of an entirely
new status report would have constituted a repetitive conpliance
not required by the instructions acconpanying the scheduling
or der.

On July 21, 1995, both attorneys appeared at the United
States District Court House at Baton Rouge for the show cause
hearing, and were infornmed by the clerk that Judge Mel angcon was
not there. After reaching Judge Melancon in his chanbers in
Monroe, the clerk related to the attorneys Judge Mel ancon's
verbal order that they appear before himat the Mnroe courthouse
on July 28, 1995.

Navratil filed an application with this court for a wit of
mandanus, seeking to have the verbal order set aside. The
application was denied. Judge Ml ancon subsequently nodified his
ver bal order and reschedul ed the show cause hearing for August

11, 1995, in Baton Rouge.



The show cause hearing took place as schedul ed on August 11
After questioning both attorneys at |ength about the contents of
the nenoranda that they had submtted pursuant to the show cause
order, Judge Ml ancon entered a judgnent of contenpt against
Navratil and inposed a fine of $250. Navratil appeals the

contenpt judgnent and fine.

1. ANALYSI S

A.  STANDARD OF REVI EW
We review a contenpt order for abuse of discretion, and we
review the district court's underlying factual findings under the

clearly erroneous standard. Martin v. Trinity Indus., Inc., 959

F.2d 45, 46-47 (5th Gr 1992).

B. JURI SDI CTI ON
We nust first determ ne whether this court possesses

jurisdiction over the instant appeal. Vincent v. Consol.

Qperating Co., 17 F.3d 782, 785 (5th Cr. 1994). Jurisdiction of

t hi s appeal hinges upon whether Judge Ml ancon's contenpt order
was civil or crimnal in nature. "Odinarily civil contenpt
orders are not viewed as final, appeal able orders under 28 U S.C

8§ 1291." Lamar Fin. Corp. v. Adans, 918 F.2d 564, 566 (5th Cr

1990). However, crimnal contenpt orders are considered final,
and are thus imedi ately appeal able. [d. Wen a contenpt order

is partially civil and partially crimnal in nature, it is



classified as crimnal for purposes of determning the
appropri ateness of appellate review. |d. at 567.

Whet her a contenpt order is civil or crimnal in nature
depends upon the primary purpose of the sanction that it carries.
Id. at 566. "If the purpose of the sanction is to coerce the
contemor into conpliance with a court order, or to conpensate
anot her party for the contemmor's violation, the order is

considered purely civil." 1d.; see also International Union,

UMM v. Bagwell, 114 S. . 2552, 2558 (1994). "If the purpose

of the sanction is to punish the contemor and vindicate the
authority of the court, the order is viewed as crimnal." Lanar
Fin. Corp., 918 F.2d at 566. "[A] "flat, unconditional fine
totalling even as little as $50 announced after a finding of
contenpt is crimnal if the contemmor has no subsequent
opportunity to reduce or avoid the fine through conpliance.”

| nternational Union, 114 S. C. at 2558.

In this case, the fine inposed by Judge Mel ancon contai ned
no indicia of a coercive or conpensatory purpose. Paynent of the
fine was not conditioned in any way on Navratil's future conduct.
No further act of conpliance on the part of Navratil was
necessary because a joint status report containing all of the
informati on that Judge Mel ancon required had been submtted
before the entry of the contenpt order.

Furthernore, the fine was paid into the court, and thus was
not conpensatory in nature. Judge Mel ancon made no findi ngs of

fact regardi ng any expenses incurred by the court as a result of



Navratil's nonconpliance with the scheduling order. Indeed, a
requi renent that the fine be paid to Mcd indon or the Dom ni ques
woul d not have rendered it conpensatory because the fine would
have in no way conpensated the party to whomit was paid for any
| oss occasioned by Navratil's nonconpliance. The instructions
acconpanyi ng the scheduling order indicated that both attorneys
were jointly responsible for submtting the status report.
Mcd i ndon had failed to conply with the scheduling order to the
sanme extent as Navratil, and thus had suffered no | oss
attributable to Navratil's nonconpliance.

The absence of a coercive or conpensatory purpose indicates
that the purpose of the fine acconpanying the contenpt order was
purely punitive, rendering the contenpt order crimnal in nature,
and thus, imedi ately appeal able. Having established that we
possess jurisdiction over this appeal, we turn to the nerits of

Navratil's cl ai ms.

C. THE LEG TI MACY OF THE CONTEMPT ORDER

Navratil contends that the contenpt order is both
procedurally and substantively defective. He contends that the
order is procedurally inproper because (1) the court failed to
provide himw th adequate notice of the crimnal nature of the
show cause hearing, (2) the court failed to allow Navratil to
exercise his rights to counsel and to call wtnesses on his
behal f, and (3) Judge Ml ancon declined to recuse hinself from

presi ding over the contenpt hearing. Navratil also contends that



the contenpt order is substantively flawed because (1) the
schedul i ng order was anbi guous, and (2) the scheduling order
failed to conply with the Federal Rules of Cvil Procedure and

applicable |l ocal rules.

1. Procedural C ains

The contenpt order is procedurally flawed on a nunber of
grounds. First, the district court's show cause order failed to
provide Navratil with sufficient notice to apprise himof the
fact that the show cause hearing was in actuality a crim nal
contenpt heari ng.

Rul e 42(b) of the Federal Rules of Crimnal Procedure
provides in relevant part that

[a] crimnal contenpt except as provided in subdivision (a)

of this rule shall be prosecuted on notice. The notice

shall state the tinme and place of hearing, allowing a
reasonable tine for the preparation of the defense, and shal
state the essential facts constituting the crim nal cont enpt
charged and describe it as such
FEDR CrRM P. 42(b). The requirenent that the notice describe
the crimnal contenpt as such "is intended to obviate the
frequent confusion between crimnal and civil contenpt

proceedi ngs . FED. R CRM P. 42 advisory conmttee's
not e.

Adequate notice that a hearing contenplates crimna
contenpt does not necessarily require use of the term"crim nal

contenpt." Hopkins v. Jarvis, 648 F.2d 981, 985 (5th Gr. Unit B

1981). However, the notice nust at |least "insure a realization
by contemmors that a prosecution for crimnal contenpt is

8



contenplated.” United States v. United M ne Wrkers, 330 U. S.

258, 298 (1947).
In Anerican Airlines, Inc. v. Allied Pilots Ass'n, 968 F.2d

523 (5th Gr. 1992), this court recogni zed that an order
instructing a party to show cause why he should not be held in
contenpt may provi de adequate notice that the contenpt
contenplated is crimnal in the absence of an express reference
to the crimnal nature of the contenpt charged. 1d. at 530-31.
In that case, the contenptuous behavior charged -- subm ssion of
unsi gned declarations -- was of a type that could not be renedi ed
by any neans other than punitive sanctions, thus indicating that
the contenpt charged had to be crimnal rather than civil in

nat ur e. Id. at 531. However, the show cause order contai ned

the word "contenpt,"” which allowed the noticed party to determ ne
by process of elimnation that the contenpt charged was cri m nal
based on the fact that the contenptuous conduct in question could
not have been alleviated through coercive or conpensatory
sanctions. 1d. at 526.

In this case, the district court's show cause order in no
way indicated that the court was contenplating hol ding counsel in
contenpt, either civil or crimnal. It nerely apprised the
attorneys of an opportunity to "show cause why they shoul d not be
sanctioned. "

Rul e 16(f) of the Federal Rules of G vil Procedure provides

that judges may inpose a large variety of sanctions for violation

of a pretrial order, including, anong others, striking pleadings,



evidentiary limtation, paynent of attorney's fees, and contenpt.
FED. R CQv. P. 16(f). Gyven this broad array of potenti al
sanctions available to the district court, the purposes behind
the notice provision of FED. R CRM P. 42(b) could only be
served by a notice indicating that the court was specifically
contenpl ati ng contenpt rather than sone other sanction. 1In the
absence of a reference to contenpt in the show cause order, the

i ndi vi dual facing sanctions could not know that he faced a
contenpt order, nuch less a crimnal contenpt order. Because the
district court's show cause order provided no such indication, it
failed to neet the notice requirenent of Rule 42(Db).

The contenpt proceeding failed to neet other procedural due
process requirenents as well. Except in the case of sunmary
contenpt, which is [imted to a narrowy defined range of
contenpt that occurs in open court, defendants in crimnal
contenpt actions possess a right to counsel and a right to cal

W tnesses on their behalf. 1nre Stewart, 571 F.2d 958, 964 (5th

Cr. 1978) (citing Inre Qiver, 333 U S 257, 275 (1948)). 1In

this case, Navratil never had a neani ngful opportunity to
exerci se these rights because he had no way of knowi ng that the
show cause hearing involved crimnal contenpt until the nonent
that the district court pronounced himin contenpt of court.
Addi tionally, the contenpt proceeding was procedurally
suspect because Judge Mel ancon both prosecuted and presided over

the proceeding. The assunption of both roles is inproper because

10



it denies the defendant in the crimnal contenpt proceeding an

inpartial decision maker. Anerican Airlines, 968 F.2d at 531.

In Anerican Airlines, this court held that a district court

judge inproperly served the dual function of judge and prosecutor
in a crimnal contenpt proceeding based on the follow ng acts on
the part of the judge in the proceeding:

First, the judge recited the facts fromhis nenory and as he

had been able to reconstruct themfromreviewing the files

and talking to his staff. The attorneys were then invited
to respond to his statenent. . . . At various points during
each attorney's statenent, the judge interrupted and asked
questions about the facts and the attorney's intent and
under st andi ng regardi ng what had transpired.
Id. at 526. In this case, Judge Ml ancon conducted the show
cause hearing in a substantially simlar manner. Judge
Mel ancon's assunption of a dual role of prosecutor and judge thus
rendered the contenpt proceedi ng procedurally inproper.

Finally, Navratil argues that Judge Ml ancon was obliged to
recuse hinself from presiding over the contenpt hearing by Rule
42(b). Rule 42(b) provides that "[i]f the contenpt charged
i nvol ves di srespect to or criticismof a judge, the judge is
disqualified frompresiding at the trial or hearing except with
the defendant's consent." FebD. R CRM P. 42(b). Navratil
clains that Judge Mel ancon held himin contenpt because he was
personal |y offended either by Navratil's questioning of the
legality of the scheduling order or by his filing an application
for wit of mandanus. Navratil contends that the fact that he

was sanctioned and that McCindon was not, even though both had

vi ol ated the scheduling order, denonstrates that he was held in

11



contenpt for what Judge Mel ancon considered to be criticismor
di srespect.

We find Navratil's last argunent to be without nerit.
Failure to follow a court order requiring a party to submt a
docunent to court is sinply not the sort of contenptuous activity
that involves the disrespect or criticismof a judge contenpl ated

by Rule 42(b). See &oldfine v. United States, 268 F.2d 941 (1st

Cr. 1959) (holding that a district judge was not required to
recuse hinself froma contenpt hearing based upon a party's
violation of a court order to produce corporate records), cert.
denied, 363 U. S. 482 (1960). Moreover, while we find Judge

Mel ancon's differential treatnent of the attorneys puzzling,
"[w] e cannot assune that judges are so irascible and sensitive
that they cannot fairly and inpartially deal with resistance to
their authority or wwth highly charged argunents about the

soundness of their decisions." Ungar v. Sarafite, 376 U S. 575,

584 (1964). Therefore, Judge Mel ancon was not obliged to recuse
hi msel f from presiding over the contenpt hearing.

Because the contenpt order was procedurally flawed in that
Navratil was denied (1) his rights to counsel and to cal
W tnesses, (2) his right to adequate notice of the nature of the
contenpt proceeding, and (3) his right to an inpartial decision
maker by virtue of Judge Mel ancon's inproper assunption of the

dual role of prosecutor and judge, we nust vacate the order.

12



2. Substantive C ains
Because of doubl e jeopardy concerns, we consider Navratil's

substantive attacks on the contenpt proceeding. See United

States v. Mller, 952 F.2d 866, 871 (5th Cr.) (noting that a

finding of insufficiency of the evidence is tantanmount to an
acquittal, and thus bars reprosecution for the sane offense),

cert. denied, 505 U S. 1220 (1992). Navratil contends that, as a

matter of |law, no basis existed upon which the district court
could validly hold himin contenpt.

Navratil argues first that the contenpt order was i nproper
because the scheduling order was anbiguous. 18 U S.C. § 401(3)
states that a party may be held in contenpt of court for
"[d] i sobedi ence or resistance to [the court's] lawful wit,
process, order, rule, decree, or command." A finding of contenpt
under this provision requires proof beyond a reasonabl e doubt
that (1) the order in question is reasonably specific, (2) the
party violated the order, and (3) the party had a willful intent
to violate the order. Inre Hpp, Inc., 5 F. 3d 109, 112 (5th

Cr. 1993). 1In the context of crimnal contenpt, wllful ness may
be established by "behavior anmounting to a reckless disregard for

the admnistration of justice . . . ." United States v. Burstyn,

878 F.2d 1322, 1324 (11th Cr. 1989); see United States v. West,

21 F.3d 607, 608 (5th Cr. 1994) (noting that proof of a

“contenptuous act and a willful, contunmacious, or reckless state

of m nd W Il support a conviction of crimnal contenpt).

Evi dence of each of these three elenents exists in this

13



case. First, the instructions acconpanying the scheduling order
specifically state that

[t] he Joint Status report shall address all matters outlined

in the attached formJoint Status Report and shall foll ow

t he sane format.

Thi s | anguage | acks any anmbiguity. Second, the order was

vi ol at ed because neither Navratil nor Mcdindon submtted a joint
status report in conpliance with the scheduling order
instructions. Third, during the show cause hearing, Navratil
admtted that he had not even read the formjoint status report
in order to determ ne whether the previously submtted status
report conplied with the formin content and format. This
conduct evidences a reckless state of mnd in violating the court
order. Thus, the record indicates that sufficient evidence
exists to support a conviction for crimnal contenpt.

Navratil also contends that the contenpt order was
substantively flawed because the scheduling order that he
violated was itself illegal. Navratil predicates this contention
on two grounds: (1) the scheduling order violated the timng
requi renents of the Federal Rules of Civil Procedure, and (2) the
schedul i ng order was signed by a Western District deputy clerk, a
person without the authority to issue the order. Both of these
points |lack nerit.

Navratil relies upon Rule 16 of the Federal Rules of G vil
Procedure to support the proposition that the scheduling order,

whi ch ordered the parties' subm ssion of a joint status report,

14



was procedurally inproper. Rule 16 provides in pertinent part

t hat
the district judge, or a magistrate judge when authori zed
by district court rule, shall, after receiving the
report fromthe parties under Rule 26(f) or after
consul ting wth the attorneys for the parties and any
unr epresent ed parties by a scheduling conference,
t el ephone, mail, or ot her suitable neans, enter a

schedul i ng order

FED. R CQv. P. 16(b). Navratil contends that the scheduling
order in this case, which contained the instructions relating to
t he subm ssion of the joint status report, was procedurally
invalid because it preceded the court's receipt of a Rule 26(f)
report or a consultation with the parties.

Navratil and the other attorneys of record in the underlying
cause had engaged in a status conference with the magistrate
judge to whomthe case was assigned prior to its transfer to
Judge Mel ancon. The correspondence between the magi strate and
the attorneys satisfied any requi renent of correspondence between
j udge and attorneys before the issuance of the scheduling order.

The primary purpose behind Rule 16(b) is "to encourage the
early assertion of judicial control to ensure that the parties
organi ze their cases and proceed as expeditiously as possible.”
WRI GHT, M LLER & KANE, FEDERAL PRACTICE AND PROCEDURE: CiviL 2d § 1522.1
(West 1990). Gven that Rule 16(b)'s overriding purpose is the
facilitation of judicial econony, a requirenent that a judge to
whom a case is transferred engage in correspondence with
attorneys that nerely repeats correspondence that has al ready

occurred between the attorneys and the judge to whomthe case was

15



initially assigned woul d underm ne the purpose of Rule 16(b).

Next, Navratil contends that the fact that the scheduling
order was signed by a deputy clerk renders it procedurally
invalid. He points to no authority in support of this
conclusion. Furthernore, the scheduling order was attached to
the "Attention Attorneys" order, which was signed by Judge
Mel ancon, and which plainly indicated that the scheduling order
was issued at his direction. The actual signature on the
scheduling order is thus entirely irrelevant to the validity of
t he order.

Because no substantive defect in the district court's
crimnal contenpt order provides a basis for reversing the
conviction and rendering judgnent for Navratil, we do not
forecl ose the possibility of the district court pursuing the
i nposition of sanctions against Navratil in a manner consi stent

with this opinion.

[11. CONCLUSI ON

Because Navratil |acked adequate notice of the crimnal
contenpt proceeding and was denied his right to call wtnesses
and retain counsel, and because Judge Ml ancon inproperly assuned
the dual role of prosecutor and judge in the contenpt proceeding,
we VACATE the order of the district court and REMAND t he cause

for further proceedings consistent with this opinion.
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