IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30848
Summary Cal endar

BERND WOHL SCHLAEGER
Plaintiff - Appellant
V.

FAI RMONT HOTEL COWPANY, New Ol eans,
a California Limted Partnership

Def endant - Appell ee

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(95- CVv-922)

March 22, 1996
Before KING SM TH, and BENAVIDES, G rcuit Judges.

PER CURI AM *

Ber nd Wohl schl aeger appeals the district court's Rule
12(b) (6) dism ssal of his conplaint against the Fairnmont Hotel
Conpany ("Fairnmont") for breach of contract and ot her clains
arising out of his termnation. W affirmin part, vacate in

part, and renand.

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



| . BACKGROUND

Ber nd Wohl schl aeger was hired by Fairnmont, a California
limted partnership, on April 1, 1969. After conpleting
Fai rmont's managenent training program Whlschl aeger was made
resi dent manager of the Fairnont Hotel -New Ol eans. He was
pronoted to general manager in 1981. In a letter dated July 1,
1987, Fairnmont's President and CE O, Richard Swig, notified
Whl schl aeger that he had been chosen to participate in
Fairmont's retirenment plan. A Sunmary Pl an Description for
Participants (the "Plan Description”) acconpanied Swig's letter.

On Septenber 10, 1993, Whl schl aeger was term nat ed.

Wohl schl aeger was told that he was not vested in any retirenent
program and that there were no retirenent funds to which he was
entitled. Whlschlaeger executed a "General Rel ease and Covenant
Not to Sue" (the "Release"), in consideration for which Fairnont
agreed to pay him $118,000. In March 1995, the Massachusetts
Mutual Life Insurance Conpany nuail ed Whl schl aeger an I RS Form
1099-R indicating a distribution to Whl schl aeger of $1,367.15
fromthe Fairnont Hotels Pension Plan.

On March 21, 1995, Whl schl aeger filed a conpl aint agai nst
Fairmont in the United States District Court for the Eastern
District of Louisiana, alleging breach of contract, detrinental
reliance, fraud, intentional infliction of enotional distress,

m srepresentation, duress, coercion, and unjust enrichnment. The
district court granted Fairnont's notion for a nore definite

statenent pursuant to Federal Rule of Civil Procedure 12(e).



After Whl schl aeger submtted his First Amendnent to Conpl aint,
Fairmont filed a notion to dism ss Whl schl aeger's cl ai m pursuant
to Federal Rule of Gvil Procedure 12(b)(6). On August 2, 1995,
relying on the pleadings and on its review of the Plan
Description, the district court granted the notion to dism ss.

Wohl schl aeger appeal s.

1. DI SCUSSI ON

Wohl schl aeger asserts eight clains against Fairnont. He
brings clainms for intentional infliction of enotional distress
and m srepresentation. These two clains sound in tort and have
prescribed. He alleges breach of contract, fraud, duress,
coercion, and detrinental reliance. These clains fail because
the enpl oynent rel ati onship between Whl schl aeger and Fai r nont
was at-will. Wohl schl aeger also brings a claimof unjust
enrichnment. W conclude that this claimalso fails, except as to
Wohl schl aeger' s request for an accounting of the funds to which
he is entitled under Fairnont's retirenment program W address
these clains in order.

A The Tort C ains

We review de novo a district court's dismssal under Rule

12(b)(6). Leffall v. Dallas Indep. School Dist., 28 F.3d 521,

524 (5th Gr. 1994). Accepting the allegations of the conplaint
as true, we do not affirmthe district court's dism ssal unless
it appears beyond doubt that the plaintiff cannot prove any set

of facts in support of his claimwhich would entitle himto



relief. Benton v. United States, 960 F.2d 19, 21 (5th Gr.

1992).
We conclude that the district court properly dism ssed
Wohl schl aeger's clains for intentional infliction of enotional
di stress and m srepresentation because these clains are
delictual. 1In a diversity action, federal courts nust apply the

substantive | aw of the forum state. MIls v. Davis Gl Co., 11

F.3d 1298, 1304 (5th Cr. 1994). Louisiana | aw provides that
delictual actions are subject to a |liberative prescription of one
year which comrences to run fromthe day injury or damage is
sustained. La. Cv. Code art. 3492. Whl schl aeger clains that
his wongful term nation occurred on Septenber 10, 1993. Because
he did not file the instant action until Mrch 21, 1995, his
clainms for intentional infliction of enotional distress and
m srepresentati on have prescri bed.

B. The Contract C ains

Arguing that his enploynent with Fairnmont was for a definite
term Wbhl schl aeger all eges breach of contract and other contract
rel ated cl ai ms--fraud, duress, coercion, and detrinental
reliance. Whlschl aeger contends that he and Fairnont entered
into an enpl oynment contract whereby his |ifelong tenure was
purchased for val uable consideration in the formof his continued
loyalty. To support his contention, Whlschlaeger relies on
Fai rnmont' s Enpl oyee Handbook and the letter fromSwi g. He also
argues that the Rel ease to which he agreed was procured through

fraud, duress, and coercion.



Where the district court considers matters outside the
pl eadi ngs--as the district court did in this case by taking into
account the Plan Description, Rule 12(b) requires the court to
treat a notion to dismss as a notion for sunmary | udgnent.

Central Nat'l Bank of Waco v. FDIC, 910 F.2d 1279, 1280 (5th Gr.

1990). If a notion to dismss is treated as a notion for sunmary
j udgnent, the nonnovant nust be accorded the procedural

safeguards of Rule 56. Washington v. Allstate Ins. Co., 901 F. 2d

1281, 1284 (5th Gr. 1990). Rule 56 requires that the nonnovant
be given ten days within which to respond to a notion for summary
judgnent. 1d. However, in sone cases it is not necessary for
the district court to give notice after it decides to treat a
Rul e 12(b)(6) notion as one for summary judgnent; the issue is
whet her the nonnovant "had ten days' notice after the court
accepted for consideration matters outside the pleadings."” 1d.
In this case, the Plan Description was submtted to the court by
Wohl schl aeger hinsel f.2 Mreover, Whl schl aeger does not
conplain of the district court's conversion of Fairnont's Rule
12(b)(6) notion to one for summary judgnent. W find that

Wbhl schl aeger was on notice for nore than ten days that the trial
court could treat the notion to dism ss as a notion for summary
judgnent. The notice provisions of Rule 12(b) and Rule 56 were

not vi ol at ed.

2 Along with his pleadings, Whlschlaeger also submtted
to the court a copy of Fairnont's Enpl oyee Handbook, the Rel ease,
and the Form 1099-R that was sent to him by Massachusetts Mitual.
The text of Swig's letter was included in both Whl schl aeger's
original conplaint and his First Amendnent to Conpl aint.
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We review the granting of a notion for sunmmary judgnent de
novo, applying the sanme criteria used by the district court in

the first instance. Norman v. Apache Corp., 19 F.3d 1017, 1021

(5th Gr. 1994); Conkling v. Turner, 18 F.3d 1285, 1295 (5th Cr

1994). Summary judgnent is proper "if the adm ssions,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of |[aw "

Fed. R Cv. P. 56(c).

Under Louisiana law, "a contract is an agreenent by two or
nmore parties whereby obligations are created, nodified, or
extinguished.” La. CGv. Code art. 1906. "Wuere there is no
specific contract between an enpl oyee and an enpl oyer, the

enployee is at-will and may be term nated for any reason, at any

time." Finkle v. Majik Market, 628 So. 2d 259, 262 (La. App. 5

Cr. 1993) (citing La. Gv. Code 2747). However, if the enpl oyee
has given a consideration in addition to the services that he

prom sed to perform an otherwise at-will contract for enpl oynent

may be nodified to one for a definite term Pitcher v. United

Ol & Gas Syndicate, 139 So. 760, 761 (La. 1932).

As evidence that a lifetinme enploynent contract existed
between the parties, Whlschl aeger offers, to no avail,
Fai rmont' s Enpl oyee Handbook. The handbook contai ned a
di scl ai mer which stated that "[e]ither the enpl oyee or the hote

can termnate the enploynent relationship at will, and nothing



contained in these corrective actions steps should be interpreted
as creating an enpl oynent contract between Fairnont Hotels and
its enployees.” Whlschlaeger attenpts to discount the effect of
this disclainmer by arguing that it was not sufficiently

conspi cuous. To buttress this argunent he relies on Jinenez v.

Colorado Interstate Gas Co., 690 F. Supp. 977, 988 (D. Wo.

1988). Wohl schl aeger's reliance on Jinenez is m spl aced because
the Jinmenez court applied Wom ng | aw which includes a
judicially-created exception to enploynent at-will. This
exception--that an enpl oyee handbook may constitute an inplied
term of an enploynent contract--has not been accepted by
Loui si ana courts:

(1) There are no Louisiana cases hol di ng that
enpl oyee manual s, policies, or grievances procedures
confer any contractual rights upon enpl oyees or create
any exceptions to the "enploynent at will" doctrine.
(2) Several Louisiana cases have held that
enpl oyee manual s as well as conpany policies and
procedures do not confer contractual rights upon
enpl oyees nor create any exceptions to the "enpl oynent
at wll" doctrine.

Mx v. University of New Ol eans, 609 So. 2d 958, 964 (La. App. 4

Cr. 1992). W find that the Enpl oyee Handbook was nerely a
uni | ateral expression of conpany policies and procedures. Any
benefits conferred by the handbook were nerely gratuitous and
wer e not binding on Fairnont.

Al so unavailing is Whlschlaeger's reliance on the letter
fromSwig. This letter notified Whlschl aeger that he had been

chosen to participate in Fairnmont's retirement program:?

3 Swg's letter read as foll ows:
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Wohl schl aeger argues that the letter confirns that Fairnont

prom sed to enploy himuntil his retirement. W disagree with
Wohl schl aeger' s characterization of Swig's letter as a lifetine
contract of enploynent. W do not find "that [the enpl oyee's]
participation in [the conpany's] retirenment program established a
fixed termof enploynent. [The enployee's] entitlenent to
retirement benefits was not a contract for a specific term"”

Wllians v. Touro Infirmary, 578 So. 2d 1006, 1009 (La. App. 4

Dear Bernd,

You are anong a sel ect group of enpl oyees chosen to
participate in our salary continuation program

The plan is designed to provide you with continuing
incone for a period of tine after you reach norma
retirenment age and to provide financial security to
your designated beneficiaries in the event of your
death prior to receiving the maxi num benefits to which
you are entitled by the plan.

Your selection to this plan was based upon the desire
of the conpany to reward you for your future years of
service and |l oyalty.

Encl osed you will find a sunmary of the plan and your
i ndividual certificate of participation.

Once again, let ne tell you how pleased we are to
provide you with this substantial benefit and
congratul ate you for having been chosen to receive it.

Si ncerely,

Richard L. Swig
Presi dent & Chi ef Executive Oficer



Cr. 1991) (concluding that termnated infirmary workers were at-
w Il enpl oyees despite participation in retirenment progran)

We conclude that, as a matter of |law, there was no contract
bet ween Whl schl aeger and Fai rnont. Wbhl schl aeger cannot
reasonably rely on either the Enpl oyee Handbook or Swig's letter
to transformhis at-will enploynent into enploynent for a term
Therefore, Whl schlaeger's term nation did not constitute breach
of contract. Furthernore, because we find no contract, the
i ssues of duress, fraud, and coercion are noot.

Wohl schl aeger al so asserts a claimfor detrinental reliance.
The el enments of a claimfor detrinental reliance are: (1) a
prom se; (2) reasonable reliance on that prom se; and (3)

resulting detriment. Carter v. Huber & Heard, Inc., 657 So. 2d

409, 411 (La. App. 3 CGr. 1995) (citing La. Cv. Code art. 1967).
Wohl schl aeger is unable to carry his burden to support a
detrinental reliance claimbecause any reliance on either the
Enpl oyee Handbook or Swig's letter was unreasonable. In this
i nstance, as with Whl schl aeger's other contract clainms, summary
j udgnent was proper.

C. Unj ust Enri chnment

Finally, Whl schl aeger alleges unjust enrichnment. Under
Loui siana law, the five prerequisites for an action in unjust
enrichnment are: (1) an enrichnent on the part of the defendant;
(2) an inpoverishnment on the part of the plaintiff; (3) a causal
rel ati onship between the enrichnent and the inpoverishnent; (4)

an absence of justification for the enrichnent or inpoverishnent;



and (5) no other renedy at law. Deubler Elec. Inc. v. Knockers

of Louisiana, Inc., 665 So. 2d 481, 484 (La. App. 5 Cr. 1995)

(citing Edwards v. Conforto, 636 So. 2d 901 (La. 1993)).

Determ ning that "the obvious justification for any enrichnment
and/ or inpoverishnent is the plaintiff's prior at-will enploynent
with the Fairnont," the district court found that the fourth
prerequi site was not satisfied. The court determ ned, therefore,
t hat Wohl schl aeger could not prevail on his claimof unjust
enrichnment. As to this issue, we conclude that summary judgnent
in favor of Fairnont was proper, except as discussed bel ow.

D. Request for an Accounting

Wohl schl aeger requests an accounting of the benefits due him
under Fairnont's retirenent program* He argues that he was
vested in the retirenent programand was entitled to a
distribution. As support for his claim Whlschlaeger offers the
Form 1099-R sent to himby Massachusetts Miutual. The Form 1099-R
i ndi cated a paynent distribution to Whlschlaeger of $1,367.15
fromthe Fairnont Hotels Pension Plan. Whlschl aeger denies

under oath receiving the noney.

The district court did not address Whl schl aeger' s request

for an accounting or the Form 1099-R  The claimfor an

4 Fai rmont argues that because Whl schl aeger did not
raise his claimfor an accounting in the lower court, he is
precluded fromarguing this issue on appeal. Contrary to

Fai rnmont's assertion, however, Whlschlaeger did claimin his
pl eadi ngs that he had been denied an accounting and a
reconciliation.
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accounting may sound in contract or unjust enrichnent. It is

i kewi se unclear if Fairnmont is the correct defendant or whether
one or nore other defendants nust be parties to the action.

What ever is determned in this regard, to the extent that the
district court did not address Whl schl aeger's request for an

accounting, we vacate and renand.

I11. CONCLUSI ON

For the foregoing reasons, we AFFIRM the district court's
Rul e 12(b)(6) dism ssal of the clains of intentional infliction
of enotional distress and m srepresentation and the summary
judgnent as to the clains of breach of contract, fraud, duress,
coercion, detrinental reliance, and unjust enrichnent; however,
as to any clains properly asserted in connection with the request
for an accounting, we VACATE and REMAND for further proceedi ngs
consistent with this opinion. Each party shall bear its own

costs.
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