IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30755

Summary Cal endar

CHARLES MOSBY,
Peti ti oner- Appel | ant,
V.

BURL CAIN, Acting Warden; RICHARD P. | EYOUB
Attorney General,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Mddle District of Louisiana
(93-CVv-951)

March 4, 1996
Before KING SM TH, and BENAVIDES, G rcuit Judges.
PER CURI AM *

Charl es Mosby seeks relief under 28 U . S.C. § 2254, claimng
that he did not knowngly and intelligently waive his right to
trial by jury in connection with his conviction under Louisiana
| aw of second degree murder and his sentence to life inprisonnent
w t hout benefit of probation, parole, or suspension of sentence.
The district court denied Mdsby's habeas petition. W affirm

Procedural History

"Pursuant to Local Rule 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



Mosby's application for state post-conviction relief began
wth his "Assignnment of Error No. #1" -- that "he did not nmake a
knowi ng and intelligent waiver of his fundanental right to trial
by jury in violation of his guarantee provided by the Sixth and
Fourteenth Anendnent's [sic] to the United States Constitution.”
Mosby buttressed his claimfor relief by pointing out that the
state trial record failed to show that he nmade such a wai ver.

The state district court determ ned that Msby's cl ai mwas based

on a statutory right arising under La. Code Crim Proc. Ann. art.
780 (West 1985), which did not raise a constitutional claim and

the Loui siana Suprene Court denied Mosby's application for review
of the decision without witten reasons.

Mosby filed a federal habeas corpus petition alleging again
that he did not make a knowing and intelligent waiver of his
right to trial by jury. He further argued that he was never
apprised by the court or counsel of his right to a jury trial.
The respondent answered and conceded that Msby had exhausted his
state renedies. The respondent argued that Msby was nerely
raising a state statutory claimthat did not give rise to a
constitutional right. The respondent further argued that the
claimwas without nerit as a matter of state |aw because Mshy
failed to nake a notion in arrest of judgnent in the trial court
and, thus, did not preserve the error on appeal. Finally, the
respondent argued that the state court record reflects that Mosby

had validly waived his right to a jury trial.



The magi strate judge concluded that the state court record
did not contain sufficient evidence to show that Mosby had
knowi ngly and intelligently waived his right to a jury trial, and
that there were no binding factual findings at the state court
Il evel that were entitled to a presunption of correctness.
Accordingly, the magistrate judge schedul ed an evidentiary
heari ng and appoi nted counsel for Mshby.

Evi dentiary Heari ng

At the hearing, Leon Jackson testified that he had
represented Mosby in May 1982. Jackson related that he had
reviewed his file concerning Msby, but admtted that he had no
i ndependent recollection of the case. Jackson stated that he had
a standard practice of advising clients charged wth fel oni es of
their right to a trial by jury. According to Jackson, his
handwitten notes reflected that Mosby had requested a judge
trial on the day of his trial.

Mosby testified at sone length. He testified that he net
Leon Jackson about fifteen mnutes prior to trial and Jackson
told himthat they were proceeding with a judge trial. Msby
stated that he had never gone to trial before and he relied on
the lawer's advice. Mosby testified that he was not aware that
he was entitled to a jury trial after talking to Jackson. He
acknow edged that he had been represented by other counsel prior
to Jackson's appoi ntnent, but did not recall being represented by
a Jeff Calnes at his prelimnary hearing. Msby clainmed that he

did not becone aware that he had been entitled to a jury trial



until 1987, five years after he had been inprisoned. Mosby
admtted that he had been arrested for several felonies prior to
the instant offense, but denied discussing his right to trial by
jury with any of his attorneys.

The respondent filed several affidavits into the record at
the hearing, including one by Jeff Cal nes who had represented
Mosby at his prelimnary hearing. Calnmes also had no i ndependent
recollection of his representation of Msby, but stated that as a
matter of course, he always advised his clients of their right to
ajury trial.

Fi ndi ngs of Fact and Concl usi ons of Law

The magi strate judge filed a report containing detail ed
findings of fact and conclusions of law. The nagi strate judge
specifically found that Mdsby knowi ngly and intelligently agreed
wth the decision to go to trial without a jury. Mosby filed
objections to the magi strate judge's findings and concl usi ons.
The district court adopted the magi strate judge's recomrendati on
and deni ed Mosby's habeas petition. Mosby appealed, and filed a
nmotion for a certificate of probable cause which this court
gr ant ed.

Pr ocedural Bar

As an initial matter, the respondent is arguably asserting a
procedural bar to our consideration of Mosby's challenge to his
conviction. The respondent argues that, under state law, a
def endant cannot raise the waiver issue for the first tine on

appeal and that Mosby was required under state law to raise the



issue in a notion in arrest of judgnent, which he failed to do.
We note that the respondent did not specifically argue
"procedural bar"” in the district court. Assum ng arguendo that
the respondent is making such an argunent here, and that we would
permt such an argunent for the first tine on appeal, it is
enough to dispose of it to say that this court will not invoke a
state procedural bar that the state courts have not addressed.

See Ratcliff v. Estelle, 597 F.2d 474, 477 (5th Gr.), cert.

deni ed, 444 U. S. 868 (1979). The last state court to render a
reasoned judgnent in this case, i.e., the state district court,
did not do so based on Msby's failure to foll ow proper state | aw
procedure. Instead, the state court reviewed Mshby's petition
and determ ned that his allegations did not provide a basis for
postconviction relief. Thus, even if the respondent had
adequately invoked the procedural bar, it does not bar federal
review of Msby's petition.

Merits of Mbsby's Constitutional daim

Turning to the nerits, Msby argues that he was denied the
right to a jury trial and that he woul d have el ected to proceed
before a jury if he had known that he had an opportunity to do
so. The respondent is correct that the failure to conply with a
state procedural rule does not raise a federal constitutional

I ssue subject to habeas review. See Stewart v. Estelle, 634 F. 2d

998, 999 (5th Cr. 1981). However, Msby clearly argued in state
court that he did not nake a knowi ng and intelligent waiver of

his right to trial by jury. He also argued, whether sinply as



support for his main argunent or as an additional argunent, that
the record did not reflect that he nade a knowi ng waiver in the
formrequired under Louisiana statutory law. But, as the

magi strate judge and the district judge correctly recogni zed, if
Mosby's state court application presented the issue of the

vol untariness of the waiver to the state court -- as it did --
the fact that the state court did not address the nerits of the
cl ai m cannot obviate the necessity for the federal courts to
address it.

Mosby argues that the case of Jackson v. Hopper, 547 F.2d

260 (5th Gr.), cert. denied, 434 U S 842 (1977), is

di stingui shable fromhis case because Jackson had signed a
witten waiver and his counsel testified that he had advi sed
Jackson of his right to a jury trial. He argues that there is no
witten docunentation of a waiver in his case and neither of his
counsel could positively testify that he had advi sed Mbsby of his
rights. Thus, Mosby argues, there was insufficient evidence to
support the district court's determ nation that he know ngly
wai ved his right to a jury trial.

The right to trial by jury may be waived only when the
defendant's decision is voluntary, knowing and intelligent. See

Patton v. United States, 281 U. S. 276, 312 (1930). "[Whether or

not there is an intelligent, conpetent, self-protecting waiver of
jury trial by an accused nust depend upon the unique

ci rcunst ances of each case." Adans v. United States ex rel

McCann, 317 U. S. 269, 278 (1942). A habeas petitioner has the



burden of establishing that he did not conpetently and

intelligently waive his constitutional rights. See Johnson v.

Zerbst, 304 U. S. 458, 468-69 (1938).

In this case, a mnute entry entered at the commencenent of
the trial reflected that Mosby was present at the tinme that his
counsel informed the court that Msby w shed to waive trial by
jury and had elected to be tried by the judge. A mnute entry

standing alone is not sufficient to establish that the defendant

wai ved his right to trial by jury. See Wlliford v. Estelle, 672
F.2d 552, 554-55 (5th Cr.), cert. denied, 459 U S. 856 (1982).

However, the mnute entry, read in conjunction with the testinony
and affidavits presented at the federal evidentiary hearing,
reflect that both counsel who represented Mosby had a practice of
advising their clients of their right to a jury trial and
supported the magi strate judge's conclusion that Mdsby was aware
t hat counsel was waiving that right on his behalf at the
commencenent of his trial.

Jackson is relevant to this case in that it reflects this
court's decision to rely on the district court's factual
determ nation concerning the credibility of the petitioner's
testinony. Here, the nmagistrate judge, after hearing the
testi nony of Mosby and his counsel, determ ned that Mosby had
knowi ngly and intelligently waived his right to a jury trial.
Those findings were adopted by the district court. The record
evi dence supporting that conclusion | eads us to decide that the

finding was not clearly erroneous. See Gonez v.Collins, 993 F. 2d




96, 98 (5th G r. 1993) (determ nation whether petitioner had
intelligently waived his right to counsel was a factual
determ nation, subject to clearly erroneous standard).

The judgnent of the district court is AFFI RMED



