IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30744
USDC No. CA-94-665

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
RALPH BERGERON

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

Decenber 7, 1995
Bef ore DAVI S, BARKSDALE, and DeMOSS, Circuit Judges.

PER CURI AM *

Ral ph Bergeron argues on appeal that he was denied his right
to a direct appeal fromhis conviction and sentence. He contends
that, although he inforned his counsel that he w shed to appeal,
his counsel refused to file a notice of appeal.

A crimnal defendant has a constitutional right to effective
assi stance of counsel in his first appeal as of right. See

Evitts v. lLucey, 469 U S. 387, 393-95 (1985). The failure of

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.
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counsel to perfect an appeal upon request of his client may

constitute i neffective assi stance of counsel. See United States

v. G pson, 985 F.2d 212, 215 (5th G r. 1993). The standard

Strickland v. Washi ngton i neffective-assi stance-of -counsel

analysis is not perfornmed when there has been actual or
constructive conpl ete denial of any assistance of appellate

counsel. Sharp v. Puckett, 930 F.2d 450, 451-52 (5th G r. 1991)

(citing Penson v. Onhio, 488 U S. 75 (1988)).

"I'n the context of the |loss of appellate rights, prejudice
occurs where a defendant relies upon his attorney's
unprof essional errors, resulting in the denial of his right to
appeal ." Gpson, 985 F.2d at 215. "If a petitioner can prove
that the ineffective assistance of counsel denied himthe right
to appeal, then he need not further establish--as a prerequisite
to habeas relief--that he had sone chance of success on appeal."
Id. In such cases, prejudice is presuned and neither the
Strickland prejudice test nor the harm ess-error test is
appropriate. Sharp, 930 F.2d at 452; but cf. G pson, 985 F. 2d at

215-17 (applying a Strickland prejudice analysis to the review of

a case in which it was established that the convicted defendant
informed his retained counsel of his desire to appeal and the
attorney failed to perfect an appeal).

A defendant is entitled to relief if he directed his
attorney to take an appeal and counsel disregarded those

i nstructi ons. G pson, 985 F.2d at 216-17; Norris v. Wi nwight,

588 F.2d 130, 134-35 (5th CGr.), cert. denied, 444 U S. 846

(1979). A defendant is also entitled to relief if his court-
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appoi nted counsel failed to informhimproperly of his appellate
rights, including his right to appeal, the procedure and tine
limts involved, and the right to appointed counsel on appeal.
Norris, 588 F.2d at 134-35. |f the defendant has been inforned
of his right to appeal and does not nmake known to his attorney
his desire to pursue an appeal, he has waived his right to
appeal, and a claimof ineffective assistance of counsel w |l not
lie. G pson, 985 F.2d at 216

Failure by the attorney to file a notice of appeal does not
automatically evidence a denial of a defendant's rights, however.

ld. at 217 n.7. In United States v. Geen, 882 F.2d 999 (5th

Cir. 1989), the defendant requested that his attorney file a
notice of appeal, and his attorney infornmed himthat he "would
have to be paid nore noney" before filing the appeal. [d. at
1003. This court held that the defendant was not entitled to
relief in the formof an out-of-tine appeal because the defendant
did not rely upon his attorney filing the notice of appeal; the
def endant knew that his attorney would not pursue an appeal

W t hout being paid. [d. The defendant was thus not entitled to
the presunption of prejudice that attaches when the defendant has
reasonably relied upon the attorney's representations. |In G een,
however, the court also relied upon the fact that the defendant
was a | awyer, that the defendant was aware of his right to
appeal, and that the defendant was aware of the need for a notice
of appeal in the court's determ nation that the defendant was not

prej udi ced, even assumng that his attorney erred. |[|d.
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Bergeron alleged in his § 2255 notion that he had been
denied the right to appeal because his attorney told himthat he
"woul d not appeal. He said that there was nothing to appeal ."
In Bergeron's objections to the nagistrate judge's report and
recommendati on, he alleged that his counsel never infornmed himof
his appellate rights. He stated that "only the Court"” infornmed
himof his right to appeal. Bergeron further alleged that he
specifically told his attorney to appeal, and his attorney
refused, stating that he woul d not appeal because there was
nothing to appeal. Bergeron was infornmed of his right to appeal
by the district court at sentencing. The district court did not
advi se Bergeron of the tinme [imt for filing a notice of appeal.

It cannot be determ ned fromthe record whether Bergeron
instructed his counsel to file an appeal. Aside from Bergeron's
all egations, there is no other evidence in the record regarding
the circunstances surrounding the failure to file a notice of
appeal. Neither can it be determ ned fromthe record whet her
Bergeron was inforned by his counsel that he could file a pro se
notice of appeal within ten days of the court's judgnent or that
he had a right to counsel on appeal.

Counsel is obliged to protect his client's right to appeal.

See Chapman v. United States, 469 F.2d 634, 636 (5th Cr. 1972).

| f Bergeron did request an appeal, counsel was thus obliged to
preserve his right to appeal. See id. The record indicates that
counsel did not file a notice of appeal. Neither did counsel

seek to withdraw fromrepresentati on of Bergeron. The record
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neverthel ess indicates that counsel was paid $2,159.50 for

representation of Bergeron in "all proceedings."”

Bergeron alleges that he told his attorney to file a notice
of appeal, but that his attorney refused. He further alleges
that his attorney never infornmed himof his appellate rights and
that the only information he received regarding these rights was
fromthe district court, informng himnerely that he had a
"right to appeal." Further, unlike the defendant in G een,
Bergeron was an indigent crimnal defendant with no speci al
know edge of the law. See 882 F.2d at 1003. |If the facts
al l eged by Bergeron are true, then Bergeron received ineffective
assi stance of counsel for counsel's failure to file a notice of
appeal . Bergeron has thus denonstrated that he will present a
nonfrivol ous i ssue on appeal.

A district court may deny a 8 2255 notion wi thout a hearing
or further proceedings "only if the notion, files, and records of

the case conclusively show that the prisoner is entitled to no

relief." United States v. Barthol onew, 974 F.2d 39, 41 (5th Cr

1992). The record in this case does not denonstrate concl usively
that Bergeron is not entitled to relief. Al though Bergeron

wai ted nore than four years after the judgnent of conviction
before he advised the courts of his allegation that he was deni ed
the right to appeal, "this Court's policy has been strongly in
favor of the position that a waiver will not be assuned unl ess

the facts clearly support such an assunption." See Chapnman, 469

F.2d at 637 (defendant who waited four years after the judgnent
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of conviction to allege that he had been denied his right to
appeal entitled to an evidentiary hearing).

Al t hough Ber geron does not argue on appeal that the district
court erred by failing to conduct an evidentiary hearing on his
i neffective-assistance claim he requested such a hearing before
the district court. Bergeron's allegation that counsel failed
either to informhimof his appellate rights or to file a notice
of appeal was sufficient to trigger the district court's

obligation to hold an evidentiary hearing. See Chapnan, 469 F.2d

at 636-37.

Bergeron's notion to proceed in fornma pauperis on appeal is

CGRANTED, the judgnent of the district court is VACATED, and the
case is remanded for an evidentiary hearing to determ ne whet her
"there has been an actual or constructive conplete denial of any

assi stance of appellate counsel." See Lonbard v. Lynaugh, 868

F.2d 1475, 1480 (5th Cr. 1989); see Bartholonew, 974 F.2d at 41

| f Bergeron successfully proves his claimon remand, the judgnent
of conviction should be reinstated on the district court's docket
on the date fromwhich the tine for Bergeron to file a notice of
appeal shall run. If the district court determ nes that Bergeron
is not entitled to an out-of-tine appeal, the court should
reinstate its judgnent denying Bergeron's 8§ 2255 notion. Then,

if Bergeron chooses to appeal, this court will review his
remai ni ng cl ai ns.

VACATED AND REMANDED



