IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30685
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

VERSUS

STEVE DI SMORE

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

Decenber 21, 1995
Before KING SM TH, and BENAVIDES, G rcuit Judges.

PER CURI AM *

“Local Rule 47.5.1 provides: “The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.”
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



l.

In April 1984, the grand jury indicted Steve Disnore for three
counts of distribution of cocaine, but D snore was not arrested
until October 2, 1991. He pleaded guilty pursuant to a plea
agreenent. On February 26, 1992, the district court sentenced him
to a one-year termof inprisonnent and a three-year termof speci al
parole for count 1 and inposed suspended, concurrent, three-year
terms of special parole and a five-year term of active probation
for counts 2 and 3. The termof probation was to comence upon the
expiration of the sentence of inprisonnent pursuant to count 1.

On June 17, 1992, the district court granted Disnore’s FED. R
CRM P. 35 notion and suspended six nonths of his one-year prison
term plus all three terns of special parole. The court placed
Di snore on concurrent five-year terns of inactive probation as to
all three counts. D snore quickly violated nunerous terns of his
probation. On August 3, 1992, the district court revoked t he order
of probation and sentenced D snore as follows: Count 1—a one-year
termof inprisonment, with credit for tinme served, followed by a
three-year termof special parole; counts 2 and 3—ei ghteen-nonth
terms of inprisonment followed by three-year terns of specia
parole. Al of the sentences were inposed concurrently.

I n Novenber 1992, the district court granted D snore’ s second
rule 35 notion and reduced his sentence to concurrent five-nonth
ternms of inprisonnment on each count, subject to sentence credit for
time served since July 1, 1992, and concurrent three-year terns of

speci al parole. Once again, Disnore rapidly violated the terns of



his parole. He pleaded guilty to state charges of possession of
cocai ne and was renmanded to federal custody.

Disnore filed a 8§ 2255 notion to vacate his federal sentence,
argui ng that the governnent had viol ated his Speedy Trial rights by
failing to prosecute himin a tinely manner and that his attorney
had been ineffective for failing to raise this issue. On My 2,
1994, the district court determ ned that D snore was not entitled
to habeas relief and denied the notion, but it did not enter a
separate judgnent as required by FED. R CGv. P. 58. Disnore filed
an untinely notice of appeal. W dism ssed the appeal and directed
Disnore to nove the district court for entry of a rule 58 judgnent
whi ch could serve as the basis for a tinely appeal. On June 16,
1995, the district court entered judgnent denying Disnore’'s § 2255
nmotion for the reasons set forth in its May 1994 order. Disnore

has appeal that judgment.!?

.

Disnore argues that his crimnal prosecution violated his
Sixth Anmendnent right to a speedy trial and that his attorney
provi ded i neffective assi stance.

Section 2255 identifies four specific grounds upon which a
federal prisoner nay nove to vacate, set aside, or correct his
sentence: the sentence was i nposed in violation of the Constitution

or laws of the United States; the court was without jurisdictionto

1 Di snore has witten several letters to the district court which the

court construed as soundi ng under § 2255 and denied. Disnore has not appeal ed
the denial of these notions.
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i npose the sentence; the sentence exceeds the statutory nmaxi nmum
sentence; or the sentence is “otherwise subject to collatera

attack.” 28 U S.C. § 2255;: see United States v. Cates, 952 F.2d

149, 151 (5th Gir.), cert. denied, 504 U S. 962 (1992).

A def endant who has been convi cted and has exhaust ed or wai ved
his right to appeal is presuned to have been “‘fairly and finally

convicted.” United States v. Shaid, 937 F.2d 228, 231-32 (5th Cr

1991) (en banc) (citation omtted), cert. denied, 502 U S 1076

(1992). “IA] ‘collateral challenge may not do service for an

appeal .”” Id. at 231 (quoting United States v. Frady, 456 U S. 152,

165 (1982). Therefore, a defendant who raises a constitutional or
jurisdictional issue for the first tinme on collateral review nust
show “both ‘cause’ for his procedural default, and ‘actual
prejudice’ resulting fromthe error.” 1d. at 232 (quoting Frady,
456 U. S. at 168). The only exception to the cause and prejudice
test is the “extraordinary case . . . in which a constitutional
violation has probably resulted in the conviction of one who is
actually innocent.” 1d. at 232 (internal quotations and citation
omtted). The governnment nust invoke the procedural bar in the

district court, however. United States v. Drobny, 955 F.2d 990,

994-95 (5th Gr. 1992). The governnent did so in this case.

A
Di snore urges that the governnent violated his constitutional
right to a speedy trial by failing to apprehend hi mand commence

prosecution at an earlier date. He has not suggested that his



guilty plea was involuntary.
A speedy trial violation is a nonjurisdictional defect waived

by a guilty plea. United States v. Bell, 966 F.2d 914, 915 (5th

Cr. 1992). Disnore waived his speedy-trial claimwhen he entered

an unconditional guilty plea. Bell, 966 F.2d at 915; United States

v. Smal lwood, 920 F.2d 1231, 2240 (5th Cr.), cert. denied, 501

U S 1238 (1991). Furthernore, he has provi ded no expl anati on why
he could not have raised this issue on direct appeal. Shaid, 937

F.2d 228, 231-32.

B
To obtain § 2255 relief based upon ineffective assistance of
counsel, a defendant nust show not only that his attorney’s
performance was deficient, but that the deficiencies prejudicedthe

def ense. United States v. Smth, 915 F.2d 959, 963 (5th Gr.

1990). In evaluating such clainms, the court indulges in “a strong
presunption” that counsel’s representation fell “wthin the w de
range of reasonabl e professional conpetence.” Bridge v. Lynaugh,

838 F.2d 770, 773 (5th Cr. 1988). To prove deficient representa-
tion, a defendant nust showthat his attorney’s conduct “fell bel ow

an objective standard of reasonabl eness.” Strickland v. WAshi ng-

ton, 466 U S. 668, 688 (1984). 1In the context of guilty pleas, the
“prejudi ce” requi renent “focuses on whet her counsel’s constitution-
ally ineffective performance affected the outconme of the plea

process.” Hll v. Lockhard, 474 U S. 52, 59 (1985). D snore “nust

showthat there is a reasonabl e probability that, but for counsel’s



errors, he would not have pl eaded guilty and woul d have i nsi sted on
going to trial. Id.

Di snore suggests that this attorney was ineffective for
allowwng himto plead guilty without challenging the indictnent

based wupon Barker v. Wngo? and Doggett v. United States.?

Counsel ’ s deci sion not to present an argunent based upon Barker was
reasonabl e because Barker is factually distinguishable from
Di snore’ s case. | n Barker, the state obtained sixteen continuances
whi ch del ayed Barker’s trial for five years. During this tine,
Bar ker was either in custody or free on bond. Barker, 407 U S. at
516-18. By contrast, Disnore’s trial was del ayed because he was a
fugitive. Disnore’s suggestion that counsel was ineffective for
failing to argue Doggett is even nore tenuous because the Suprene
Court did not issue its opinion in Doggett until several nonths

after Disnore pleaded guilty. 1d. at 50; see Doggett, 112 S. C

at 2686.
Di snore suggests in conclusional terns that counsel was
ineffective for failing to preserve Disnore’s right to appeal and

advi sing himthat he could plead nolo contendere. Disnore did not

raise either issue in the district court.

“[l]ssues raised for the first tine on appeal are not
reviewable by this [court] wunless they involve purely |Iegal
questions and failure to consider them would result in manifest

injustice.” Varnado v. Lynaugh, 920 F.2d 320, 321 (5th Gr. 1991)

2 407 U.S. 515 (1972).

8 112 S. . 2686 (1992).



(internal quotations omtted). The “nolo contendere” argunent does
not involve a purely legal issue; therefore, the court nmay decline
to consider it. 1d. Al t hough counsel did not file an appeal

| ess than four nonths after D snore was sentenced, counsel filed a
rule 35 motion which resulted in a substantial reduction in
D snbre’ s sent ence. See id. at 91. Di snore has failed to show

that this performance was objectively unreasonable. Strickl and,

466 U.S. at 688. D snmore’s continued incarceration has been
caused, not by counsel’s performance, but by Disnore’s inability to
abide with the terns of his probation. No manifest injustice wll
result if the court refuses to consider this issue. Varnado, 920
F.2d at 321.

Disnore’s notions for appoi ntnent of counsel and an evi den-
tiary hearing should be deni ed.
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