IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30644
Summary Cal endar

JEANETTE DODGE; JENNI FER DODCGE
Pl ai ntiffs-Appellants,

ver sus

AVERI CAN HONDA MOTOR COVPANY, | NC.
Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Western District of Louisiana
( CA- 93- 256)

August 27, 1996
Bef ore GARWOOD, HI GAd NBOTHAM and STEWART, Circuit Judges.”’

GARWOOD, Circuit Judge:

Plaintiff-appellant Jeanette Dodge, individually and on behal f
of her mnor child, Jennifer Dodge, filed a products liability
action in Louisiana state court namng Anerican Honda Motor
Conpany, Inc., Honda of North Anerica, Inc., Honda Mtor Conpany,
Ltd., Big Rver Sales, Inc., d/b/a Big Red Honda, and the State of
Loui si ana—through the Departnent of WIldlife and Fisheries—as

def endant s. In this action, plaintiffs-appellants (plaintiffs)

Pursuant to Local Rule 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



all eged that the four-wheel all-terrain vehicle (ATV) which Ri cky
Dodge was riding at the tinme of his fatal accident was
“unr easonabl y danger ous” under the Loui siana Products Liability Act
(LPLA), both in design and because the defendants failed to provide
adequate warnings. Followi ng renoval to the district court bel ow
and the dismssal of the State of Louisiana and Honda North
Anmerica, Inc., this action was tried before a jury, and a unani nous
verdict was returned in favor of the defendants. On appeal,
plaintiffs contend that the defendants entered into a stipulation
during a sidebar conference at trial in which the defendants
admtted that the 1986 Honda TRX350 ATV ridden by decedent was
“unr easonabl y dangerous” under the LPLA Therefore, plaintiffs
argue that the district court erred when it denied plaintiffs
nmotion for judgnent as a matter of lawwith respect to plaintiffs’
claim under the LPLA that the design of the TRX350 was
“unreasonably dangerous.” W affirmthe judgnent of the district
court.
Facts and Proceedi ngs Bel ow

On the evening of January 20, 1992, Ricky Dodge was crossing
a drainage ditch with steep enbanknents when the 1986 Honda TRX350
ATV he was riding flipped over backwards and struck him Dodge
sust ai ned extensive head injuries as a result of this accident, and
he died sonetine during the night of January 20th. H s body was

not found until the follow ng day.



At the time of this accident, Dodge, an enforcenent officer
for the Louisiana Departnent of WIldlife and Fisheries, was
investigating a report of illegal deer hunting activity. The ATV
in question was Dodge’s property, and he was operating it w thout
his headlight illumnated and without a helnet. Dodge had owned
and operated the ATV for six years prior to his accident, during
which time he had frequently used the ATV within the scope of his
enpl oynent as an enforcenent officer.

On January 1, 1993, Jeanette Dodge, individually and on behal f
of her mnor child, Jennifer Dodge, filed this products liability
action in the 12th Judicial Court, Parish of Avoyelles, in
Loui siana alleging that Dodge’ s 1986 Honda TRX350 (TRX350) was
“unr easonabl y danger ous” under the Loui siana Products Liability Act
(LPLA), both in design and because of inadequate warning.!?
Plaintiffs naned as defendants Anerican Honda Mt or Conpany, |nc.,
Honda of North Anerica, Inc., Honda Motor Conpany, Ltd., Big River
Sales, Inc., d/b/a Big Red Honda and the State of Louisiana,

t hrough the Departnent of WIldlife and Fisheries.?

. These two theories of liability are codified in the LPLA
La. Rev. Stat. Ann. 88 9:2800.56, 9:2800.57. However, as the
pl ai nti ffs have abandoned on appeal (by presenting no argunent as
to any claimof error respecting) their claimthat the TRX350 was
“unr easonabl y dangerous” because of inadequate warning, we wll
limt our review to the plaintiffs’ claim that the ATV was
“unr easonabl y dangerous” in design, pursuant to section 9:2800. 56.

2 After renoval to the district court below, the State of
Loui si ana, through the Departnent of WIldlife and Fisheries, was
dismssed as a defendant (shortly thereafter, the State of
Loui siana, through the Ofice of R sk Mnagenent, Division of

3



The case was tried before a jury in April of 1995. Duri ng
trial, a sidebar discussion occurred in which counsel for the
defendants stipulated to certain facts in the presence of opposing
counsel and the judge. Citing this stipulation, plaintiffs noved
for judgnent as a matter of law with respect to their allegation
that the TRX350 was “unreasonably dangerous” under the LPLA. The
district court denied this notion, and the jury rendered a
unani mous verdict in favor of the defendants.

Plaintiffs appeal, seeking reversal of the district court’s
judgnent and a new trial. Moreover, plaintiffs ask this Court to
order the trial court on remand to enter judgnent that the TRX3350
was “unreasonably dangerous” in design, |eaving only the questions
of causation and danmages for the jury on retrial.

Di scussi on

I n consi deri ng whet her there was sufficient evidence to submt
a casetothe jury in the face of a notion brought pursuant to Rule
50(a), we view all of the evidence in the light and with all
reasonabl e i nferences nost favorable to the non-novant. See Turner
v. Purina MIIs, Inc. 989 F.2d 1419, 1421 (5th Cr. 1993) (citing
Boei ng Conpany v. Shipman, 411 F.2d 365, 374 (5th Gr. 1969)). “A

directed verdict is proper only if the evidence points ‘so strongly

Adm ni stration, Ofice of the Governor, intervened in the |awsuit);
additionally, Honda North Anerica, Inc. was dismssed as a
defendant; no conplaint is nmade on appeal respecting these
di sm ssal s.



and overwhelmngly in favor of one party’ that a reasonable trier
of fact could not arrive at a contrary verdict.” |d.

In the present case, it is the plaintiffs’ contention that the
defendants effectively stipulated at trial that the TRX350 which
Ri cky Dodge was riding at the tinme of his fatal accident was
“unr easonabl y dangerous” under the LPLA; accordingly, plaintiffs
mai ntain that the district court should have granted their notion
for judgnent as a matter of laww th respect to this issue, |eaving
for the jury' s consideration only the issues of causation and
damages. W hold that the record does not support the plaintiffs
contenti on.

In order to prevail on their claim that the TRX350 was
“unreasonably dangerous” in design, plaintiffs nust have
denonstrated that:

“[A]lt the tinme the product left its manufacturer’s
control

(1) There existed an alternative design for the
product that was capable of preventing the claimant’s
damage; and

(2) The likelihood that the product’s design would
cause the claimant’s damage and the gravity of that
damage outwei ghed the burden on the manufacturer of
adopting such alternative design and the adverse effect,
if any, of such alternative design on the utility of the
product. An adequate warning about a product shall be
considered in evaluating the likelihood of danage when
t he manuf act urer has used reasonabl e care to provide the
adequate warning to users and handl ers of the product.”
La. Rev. Stat. Ann. § 9:2800. 56.

Plaintiffs contend that, during a sidebar di scussion involving



counsel and the trial judge, counsel for the defendants stipul ated
to certain facts: (1) the defendants admtted that plaintiffs had
identified a feasible, safer alternative design “capable of
preventing Ricky Dodge's death”;® and (2) the defendants agreed
that this alternative design “would not have cost a nickel to
adopt .” W note that, even if we assune arguendo that the
plaintiffs’ characterization of the alleged stipulations is
accurate, this characterization omts any reference to the
necessary el enents of section 9:2800.56 addressing “the |ikelihood
that the product’s design would cause the claimant’s danage” and
“the adverse effect, if any, of such alternative design on the
utility of the product.”* Therefore, in light of the evidence
presented at trial, even if we were to enbrace the plaintiffs

above characterization of the sidebar discussion, we could not
conclude that plaintiffs were entitled to a directed verdict that

the TRX350's design was “unreasonably dangerous” under section

3 In their reply brief to this Court, plaintiffs extend their
readi ng of this stipulation, asserting that the defendants adm tted
that plaintiffs had identified “not just one but several
al ternative designs.”

4 We further note that evidence was adduced at trial by the
def endants regardi ng both of these elenents of section 9:2800. 56.
First, the defendants’ expert witness, Dr. G aene Fow er, utilized
a video tape to denonstrate to the jury that the ditch where Ri cky
Dodge’ s accident occurred could be safely negotiated on a TRX350.
Second, Fowl er testified that the alternative design advanced by
the plaintiffs was not a four-wheel drive design, and even if it
were, its capabilities would be lIess than those of the TRX350

Fow er generally testified that utility of the TRX350 would be
conpromsedif the plaintiffs’ alternative design were i npl enent ed.
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9: 2800. 56.

Furthernore, we find no support for these characterizations by
the plaintiffs of the stipulations entered into by counsel for the
def endants. The sidebar discussion in question consisted of the
fol |l ow ng exchange, occurring during the direct exam nation of the
plaintiffs’ expert witness, Dr. David Renfroe®:

“Q Al right. Now, do you know whether in fact there

are all-terrain vehicles sold which have a | abel which

specifically do just that and say don’t go up over hills

that exceed twenty-five degrees?

A Yes, there are sone that have that, yes.

Q In fact, is it not the Anerican nanufacturer of
ATV s, the Polaris, —

A It is.

Q —+that gives just that instruction?

A It is, it does.
M. Koch [plaintiffs’ counsel]: (ne second.
Judge, there is an objection to the next item
| would |ike to show the w tness.

The Court: Ckay.

[ Counsel both approached the bench at this point.]

The Court: VWait a mnute, he is going to nmake his
obj ecti on.
M. Koch: Ckay, go ahead.
5 Thi s sidebar discussion transpired when plaintiffs’ counsel

attenpted to introduce into evidence an exhi bit which denonstrated
a particular warning sign affixed to the Aneri can-nade Pol ari s ATV.
Antici pating defense counsel’s objection to this exhibit in |ight
of the «court’s pre-trial consideration of this evidence,
plaintiffs’ counsel asked to approach the bench.

7



M . Dupl ass [defense counsel]: Thi s was sust ai ned,
you did this on the tel ephone conference, the Polaris 1,
this is a different vehicle, a different warni ng—

M. Koch: Wait a mnute, let ne address that.
Nunmber one, there was no notion in |limne about this,
Judge; nunber two, what we are tal king about is the area
of feasibility, Judge. This is another four-wheel all-
terrain vehicle that is nade by a different manufacturer
t hey have a specific one point that tal ks about never
operate the ATV upper limts, that is grades twenty-five
degr ees. Now, for that reason, this is inportant, if
nothing else, even if this witness doesn’'t conmment on it
| ought to be allowed to authenticate it through this
W t ness because renenber we don’t have warni ng experts in
this case, sol’mnot—+ can’t do it through anybody, you
have to have sonebody to authenticate it.

The Court: But the feasibility for doing this has
never been contested.

M. Koch: If they will stipulate that this is a
feasi ble—that it would be feasible, as that termis
defined in the Products Liability Act to do this, then |
don’t have probl ens.

The Court: They can always put a less vital or
vi brant engine, if you wll, and they can always put in
different instructions, and t hat has never been suggested
as a defense.

M . Koch: Al right, Judge, | just want to nake sure
that we are clear on that because as I, in reading the
LPLA, it is ny burden to show that there is an
alternative, okay, and | have identified sonething and
this is—imting use is an alternative and that the
burden of that alternative, the burden of adopting that
alternative i s outwei ghed by the benefit of adopting that
alternative.

The Court: You have already pointedit out, it wasn't
goi ng to cost anything.

M. Koch: Ckay. Well, then ny point is—

The Court: So that is a given.

M. Koch: | f Honda is not contesting that, then |I’'m



The Court: Have you contested that?

M. Dupl ass: No, Judge, we haven’'t.

M. Koch: No, not contestingit inthis case, Judge,
l et me make sure—

The Court: There is nothing to dispute.

M. Koch: Ckay, fine.

[At this point, proceedings resuned before the jury.]”

In sum then, it appears that counsel for the defendants
entered into the followng stipulation as a result of this sidebar
exchange: “limting use is an alternative and that the burden of
that alternative, the burden of adopting that alternative is
out wei ghed by the benefit of adopting that alternative.” It is
| ess clear what the parties and the court understood the phrase
“limting use” to enconpass; however, even if we interpret that
phrase broadly, in context it could refer to no nore than the
feasible alternatives of limting the use of the TRX350 by affi xi ng
addi tional warnings or installing a “l ess vital or vibrant engine.”

Furthernore, it is unclear what neaning the parties agreed to
assign the phrase, “the benefit of adopting that alternative.”
Even though plaintiffs’ counsel refers to the LPLA in connection
wth this phrase, it is a huge stretch to read into the defendants’
inplicit acknow edgnent of this phrase a stipulation that the
LPLA s requirenent in section 9:2800.56(1)—that “the product []

was capabl e of preventing the claimnt’s damge” —was establi shed



in the instant case. As we noted in Rice v. dad Hands, Inc., 750
F.2d 434 (5th Cr. 1985), “A stipulation binds parties only to the
ternms actually agreed upon.” |d. at 438 (enphasis added).
Moreover, even if we consider the court’s observation, which
we inpute in general terns to the defendants, that the plaintiffs’
proposed alternative design “wasn’t going to cost anything” to
adopt, there is no support for the suggestion that this stipulation
was i nt ended to sati sfy—in t he cont ext of section
9:2800.56(2)—the requirenent that “[t]he I|ikelihood that the
product’ s design woul d cause the clai mant’ s damage and the gravity
of that danage outweigh[] the burden on the manufacturer of
adopting such alternative design.” It is neither clear nor even
likely that the district court was advocati ng—and t he defendants
inplicitly acknow edgi ng—that there would literally be no cost
associated with inplenentation of the plaintiffs’ proposed design
change; and, if “the likelihood that the [TRX350's] design would
cause [ R cky Dodge’'s accident]” were found to be sufficiently | ow,
then this portion of section 9:2800.56(2) would not be satisfiedin

t he present case.® Therefore, interpreting this sidebar discussion

6 Wiile it is wundiscernible what “benefit of adopting [the
plaintiffs’ proposed] alternative [design]” the plaintiff was
referring tointhis sidebar discussion, thereis sinply no support
for reading into the defendants’ failure to contest this anbi guous
reference a stipulation that one or both of the above requirenents
of section 9:2800.56 was satisfied. In fact, a nore tenable
reading of this final exchange at sidebar is that the defendants
conceded only that the plaintiffs’ proposed alternative design
“wasn’t going to cost anything”, and we are reluctant to inpute
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eveninthe light and wth all reasonabl e i nferences nost favorabl e
to the plaintiffs, it appears that the defendants’ stipulation
stemming fromthis discussion anobunted to an agreenent that there
exi sted a feasible alternative design for the TRX350, and that the
cost of inplenenting this design change woul d be nom nal.

The parties revisited the substance of this stipulation on
several occasions during trial, but there is nothing which would
conpel our departure from the above analysis of the stipulation.
For instance, when counsel for the defendants was cross-exam ni ng
Dr. Renfroe regarding “alternate feasible designs”, plaintiffs
counsel objected and the follow ng exchange (again, at sidebar)
ensued:

“The Court : W t al ked yest erday about nmaki ng t he not or

less vital, or vibrant | guess, and using instructions

that would clearly indicate that if you knewthe grade it

shoul d be x rather thany. Now, he said those two things
yesterday. He can ask hi mabout the two things he said

yest er day.
M. Koch: Ch, | understand, |’m not conpl ai ni ng
about that.
The Court: And if he didn’t have any alternate in his

deposition he can ask himthat—
M. Dupl ass: He did not, Judge.

M. Koch: My only point | was trying to nake i s that
we got into a discussion issue about alternative designs
and things, and M. Duplass’ statenent was that they are
not contesting that in this case—

even this statenent to the defendants as it is uncl ear whether the
def endants agreed to be bound by a literal construction of the term
—+dsed by the court—=anything.”
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M. Dupl ass: We are not contesting feasibility, but he

deni ed—= (enphasi s added).

Plaintiffs correctly observe that this exchange reenforces
their argunent that a stipulation was entered into by the
defendants concerning the feasibility of alternative designs.
However, plaintiffs also cite this exchange in support of their
broader assertion that this stipulation constituted an adm ssion on
t he defendants’ part that:

“[t]he likelihood that the product’s design woul d cause

the claimant’s damage and the gravity of that damage

out wei ghed the burden on the manufacturer of adopting

such alternative design and the adverse effect, if any,

of such alternative design on the wutility of the

product .”

There is no support for this broader assertion.

Simlarly, plaintiffs direct this Court’s attention to anot her
di scussi on concerning the defendants’ stipul ation:

“Q Ckay. And if you decrease the torque, if you | essen

the torque on a vehicle and | essen the avail abl e torque,

it wll significantly adversely affect the useability of
the vehicle, does it not?

M. Koch: Judge, sorry, | apologize, but | really
have to approach again.

The Court: |’ mgettingalittletired of approaching,
this man i s under cross exam nati on.

M. Koch: Very well. | apol ogize for interrupting.
A VWhere were we? |'msorry.

Q The question was sinple, —

M. Koch: Judge, the objection is that M. Dupl ass
has agreed where feasibility is not an issue.

12



The Court: Feasibility is not at issue here because
he has said already that you could build a machine with
| ess notor, you could build a machine with no notor for
that matter, and you could give instructions that woul d
limt its use to very placid surroundings, |ike he
referred to, a golf course or | think he said a back yard
or sonething along that line. So it’s not a question—

M. Dupl ass: It’s not feasibility, Your Honor, that’s
right. It’s a sinple question, what happens if you
decrease the torque and the utility—you know, wei ghing
the wutility versus what you do does, | asked him
specifically that question.

M. Koch: And, Judge, that’s specifically what we
addressed yesterday, that that was not an issue in this
case. | specifically talked about this benefit versus

torque thing and I'mtold it’s not at issue, and now M.
Dupl ass wants to start asking questions about it and |
obj ect .

The Court: | think we can | eave that aside because
it’s not an i ssue.

M. Koch: Thank you.

M . Dupl ass: If it’s not anissue, that’s fine, Judge.”
(Enphasi s added).

It isdifficult toidentify precisely what the district court
is characterizing as “not an issue” here.’ The court was
apparently referring to “this benefit versus torque thing”
chanpi oned by plaintiffs’ counsel, and plaintiffs’ counsel was in
turn respondi ng to opposi ng counsel’s characterization that, “It’s
a sinple question, what happens if you decrease the torque and the
utility—you know, weighing the utility versus what you do does.”

And, while we are again left with no express guidance as to what

! Presumably, the district court’s finding of a non-issue in
this context stens fromthe defendants’ stipul ation.
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“benefit” the plaintiffs were contenplating, the testinony
surrounding this sidebar discussion suggests that the plaintiffs
were advocating a rough equation, based on the LPLA in which
increased (available) torque is necessarily associated with an
i ncreased potential for harm and decreased (avail able) torque is
correspondi ngly associated with | ess potential for harm However,
considering the court’s repeated association of “less notor” (or
“no notor”) wth the issue of feasibility—specifically, the
feasibility of installing a snaller notor in the TRX350—+t seens
likely that the court was referring to the issue of feasibility
when it stated that “it’s not an issue”, and that the defendants
t ook the sane view when they acquiesced in this finding. At nost,
then, we viewthe defendants’ acqui escence as an agreenent that the
stipulation established the feasibility of an alternative design
for the TRX350 in which a smaller engine was utilized, and perhaps
al so a general acknow edgnent that sone neasure of “safety” benefit
coul d acconpany such a desi gn change.

Nevert hel ess, t hese sidebar skirm shes regarding the
defendants’ stipulation fail to denonstrate that the defendants
stipulated to all of the requirenents of section 9:2800: 56. I n
view of defendants’ contention, and evidence, that Ricky Dodge
coul d have safely negotiated the fateful ditch on his TRX350, we
cannot conclude that the defendants’ inplicit acknow edgnent of

sone “safety” benefit from a smaller engine constitutes a
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stipulation that this alternative design “was capabl e of preventing
the claimnt’s damage”; according to defendants, the “clainmant’s
damage” in this case resulted fromhuman error. There is sinply no
support for a reading of the defendants’ stipulation to include a
concession that R cky Dodge’'s accident resulted from the
availability of excessive torque. Mor eover, even under this
expansi ve readi ng of the defendants’ stipulation, we find that the
def endant s never reached any agreenent regarding “[t] he |ikelihood

that the [TRX350's] design would cause the claimant’s danmage.”

Finally, it is likewse clear that nothing in the defendants

stipulation touched on “the adverse effect, if any, of such
alternative design on the wutility of the product,” a hotly
contested issue at trial. Therefore, we hold that the district

court did not err in finding that the defendants never entered into
a stipulation that the TRX350 was “unreasonably dangerous” in
desi gn, pursuant to section 9:2800:56, and that, accordingly, the
district court did not err in denying the plaintiffs’ notion for
judgnent as a matter of law with respect to their allegation that
the TRX350 had an “unreasonably dangerous” design under the LPLA
See United States v. MKinney, 758 F.2d 1036, 1048 (5th G r. 1985)
(we review for clear error a district court’s finding that there
was no agreenent to enter into a particular stipulation).
Finally, we note that there is no nerit to the plaintiffs

present contention that they relied on this expansive view of the
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stipulation and therefore failed to adduce certain evidence at
trial, and that the district court’s denial of their notion for
judgnent as a matter of law accordingly permtted the jury to
deci de the i ssue concerning the allegedly “unreasonably dangerous”
desi gn wi thout the benefit of plaintiffs” “full proof.” Qur review
of the record denonstrates that, subsequent to the sidebar
di scussion giving rise to the stipulation, plaintiffs questioned
their own expert wtness extensively on subjects relevant to
section 9:2800.56, including (1) the inpact of an alternative
desi gn on (reducing) the |likelihood of Ri cky Dodge’ s acci dent, and
(2) the weighing of the potential “benefit” inherent in the
alternative design versus the burden of adopting that design.
Addi tionally, plaintiffs questioned the defendants’ expert
W t nesses concerning the conparative utility of the TRX350 and the
plaintiffs’ proposed “alternative design.”

I n support of this contention, plaintiffs identify no specific
evi dence which they abstained from presenting based on their
reliance on the stipulation, and specify only one i nstance i n which
they were allegedly prevented from adduci ng evi dence based on the
def endants’ stipul ation. Wth regard to the latter instance,
plaintiffs maintain that counsel for the defendants raised an
obj ecti on—grounded on t he def endants’ own sti pul ati on—n response
to the plaintiffs’ questioning of a wtness regarding the
feasibility and relative utility of a four-wheel drive ATV which
had |ower torque than the TRX350. However, the testinony and
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obj ection in question provide no support for this contention by the
plaintiffs:
“Q Al right. Now, in 1986, sir, the TRX350 was the
| argest engine size sold by Anmerican Honda; is that
accurate?

A Yes.

Q And subsequent to that tine Anmerican Honda has
mar ket ed four-wheel drive 300 c.c. engines, hasn't it?

A They have.

M. WIIians: (bj ecti on, Your Honor, it is subsequent to
that tinme, you limted us to—

M. Koch: | think | have been pretty—
The Court: | think you could try a little harder.
M. Koch: | " m al nrost done.
The Court: | mean |’ mgoing to sustain the objection.
M. Koch: That’s fine, Judge. One nonent and | may
actually be able to stop.
The Court: Good. ”
Wiile it is not clear fromthis discussion what (tine) “limtation”

the parties and the court were referring to, it is evident that
nowhere in the defendants’ stipulation concerning the feasibility
and cost of an alternative design to the TRX350 did t he defendants’
agree torestrict their evidencetoalimtedtine frane. Besides,
the objection above apparently refers to a limtation applied by
the court against both the defendants and the plaintiffs.
Therefore, the limtation at issue in the above exchange was

distinct from the defendants’ stipulation concerning the
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feasibility and cost of an alternative ATV design. In sum the
plaintiffs were mstaken in their belief that the defendants had
stipulated to the TRX350's “unreasonably dangerous” design under
the LPLA, but even so, this mstaken belief did not prevent the

plaintiffs frompresenting their “full proof” on this issue.

Concl usi on

The judgnent of the district court is accordingly

AFFI RVED.
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