IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30641
Summary Cal endar

In The Matter O : L. ALAN EGESTON,

Debt or .
VI CKI EGLESTON,
Appel | ant,
vVer sus
L. ALAN EG.ESTON,
Appel | ee.

Appeal fromthe United States District Court for the
Western District of Louisiana
(95-CVv-411)

February 5, 1996
Before JOLLY, JONES, and STEWART, Crcuit Judges.

PER CURI AM *

Vi cki Egl eston appeal s fromthe district court's affirnmance of
the bankruptcy court's determnation that all but one of the
obligations stemm ng froma divorce decree were not in the nature
of alinony, maintenance, or support and therefore dischargeable in
t he bankruptcy of her ex-husband, Dr. Al an Egleston. Concl uding

that the bankruptcy court's factual finding as to one obligation

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



from the divorce decree, and the district court's affirmance of
that finding, were clearly erroneous, we affirmin part, reverse in
part, and remand for entry of judgnent. We have jurisdiction
pursuant to 28 U.S.C. § 158(d).
I

Dr. Egleston filed a divorce action against Vicki Egleston in
1992 in the Court of Common Pleas of Wstnoreland County,
Pennsyl vania. On Septenber 14, 1993, the court entered an order to
which both Dr. Egleston and Vicki Egleston consented (the
"Pennsyl vania Order"). The Pennsylvania Order contains twenty-siXx
nunber ed paragraphs addressing nyriad issues, including equitable
di stribution of property and paynent of alinony. Paragraph N ne of
the Pennsylvania Order is the only section that specifically
mentions alinony. It requires Dr. Egleston to pay to Vicki
Egl eston $4,000 per month from Cctober 1, 1993 to Decenber 31,
1993. The paynents resune on May 1, 1994, and continue for 128
months, for a total of 131 nonths. Paragraph Ei ght concerns Dr.

Egl eston's agreenent to sell his nedical practice in Pennsylvani a

to anot her medical group. It provides that $37,500 fromthe sale
shal | be paid to Vicki Egleston at the signing of the agreenent "as
equitable distribution." It also provides that the buyers shal

pay to Vicki Egleston a portion of the remaining sale price in six
consecutive nont hly paynments of $5, 000 "as equitable distribution,"”
commenci ng January 1, 1994. This paragraph obligates Dr. Egl eston

to make such paynents to Vicki Egleston in the event of a default.



Vi cki Egl eston has not received any of the paynents nentioned in
Par agraph Ei ght.

After noving to Louisiana, Dr. Egleston filed a Chapter 7
bankruptcy petition in March 1994. Vicki Egleston was listed as a
creditor based on the Pennsylvania Order. She filed an adversary
proceeding in bankruptcy court in June 1994, claimng that the
Pennsyl vani a Order shoul d be excepted fromdi scharge pursuant to 11
US C 8§ 523(a)(5) as alinony, maintenance, or support. After
conducting a hearing in Decenber 1994, at which both Egl estons
testified, the bankruptcy court entered a judgnent declaring that
the 131 paynents required by Paragraph Nine were alinony and were
therefore excepted fromdi scharge. The court refused to except any
ot her part of the Pennsylvania Order fromdischarge, including the
six payments for $5,000 required by Paragraph 8. The district
court summarily affirnmed the judgnent of the bankruptcy court in
June 1995.

I
Whet her an obligation to a forner spouse is in the nature of

al i nrony, mai ntenance, or support is a factual question subject to

a clearly erroneous standard of review In re Benich, 811 F.2d
943, 946 (5th Gr. 1987); Bankr.R 8013. A finding of fact is
clearly erroneous "when although there is evidence to support it,
the reviewing court on the entire evidence is left with a firmand
definite conviction that a m stake has been commtted." Anderson

v. City of Bessener City, N.C., 470 U S. 564, 573, 105 S. Ct. 1504,




1511, 84 L. Ed. 2d 518 (1985) (quoting United States v. United States

Gypsum Co., 333 U S. 364, 395 68 S.C. 525, 542, 92 L.Ed. 746

(1948)). "When a finding of fact is prem sed on an i nproper |ega
standard, or a proper one inproperly applied, that finding |oses

the insulation of the clearly erroneous rule." In re Nland, 825

F.2d 801, 806 (5th Cr. 1987) (quoting In re Mssionary Bapti st

Foundati on, 818 F.2d 1135, 1142 (5th Cr. 1987)).

Section 523 of the Bankruptcy Code sets forth the exceptions
to the general rule that all debts are dischargeable through
bankruptcy. Subsection (a)(5) exenpts fromdi scharge any debt owed
to a fornmer spouse or child for alinony, naintenance, or support.
11 U S.C § 523(a)(5) (1994). "Whet her a particular obligation
constitutes alinony, maintenance, or support w thin the neani ng of
this sectionis a matter of federal bankruptcy |law, not state | aw "

In re Joseph, 16 F.3d 86, 87 (5th Cr. 1994) (quoting In re Biggs,

907 F.2d 503, 504 (5th CGr. 1990)). "Bankruptcy court nust
therefore | ook beyond the | abels which state courts--and even the
parties thensel ves--give obligations which debtors seek to have

discharged.” In re Dennis, 25 F.3d 274, 277-78 (5th G r. 1994)

(citations omtted), cert. denied, us _ , 1i5s. . 732, 130

L. Ed. 2d 636 (1995).

This court has set out a non-exclusive list of factors for
bankruptcy courts to use in nmaking the determ nation. "These
considerations include the parties' disparity in earning capacity,

their relative business opportunities, their physical condition,



their educational background, their probable future financial
needs, and the benefits each party would have received had the

marriage continued." [Id. at 279 (citing In re Joseph, 16 F.3d at

88) .
11

At the outset of our analysis, we note that the focus of our
review is the failure to except from discharge the six nonthly
paynents required by Paragraph 8.1 W enphasize the fact that but
for a one-nonth overlap and a $1,000 difference in amunt, these
paynents coincide with the five-nonth hiatus in alinony paynents
provi ded by Paragraph N ne.

The bankruptcy court was not explicit in its analysis of the
nature of the paynents required by the Pennsylvania Oder. A
review of the hearing transcript suggests that the non-excl usive
list of factors recomrended by this court guided to sone extent the
bankruptcy court's determ nation that the paynents | abel ed al i nony
were in fact alinony.

As to the six paynents required by Paragraph Eight, the
court's analysis is sonewhat |ess clear. Initially, the court
appears to have recognized the simlarities between the paynents
requi red by the two paragraphs.

THE COURT: And the four thousand dollars a nonth
fromyou is, or has been referred to as alinony?

Al 't hough Vicki Egleston contests the findings of the
bankruptcy court as to ot her portions of the Pennsylvania Order, we
are convinced that they are not clearly erroneous.



[ DR. EGLESTON : Correct. But the five thousand
dollars that they would be paying her would be part of
the property settlenent of the sale of the practice.

THE COURT: Common sense woul d not so indicate.

THE WTNESS: Well, howelse are you going to get to
seventy-five thousand dollars if you've got thirty-seven
five in the beginning and six nonths at five thousand
that brings you up close to where you should be for the
sale of the practice.

THE COURT: Well that would indicate that there was
no necessity of M. Egleston for any support at all
ot herwi se she woul d have gotten four thousand dol | ars per
month fromyou plus the five thousand dollars per nonth
if it was property in nature that you were dividing up

In the end, however, it appears that the l|abels used in the
Pennsyl vani a Order swayed t he bankruptcy court's determ nati on t hat
the six paynments required by Paragraph Ei ght were not alinony.?

The court explained the hiatus in alinony paynents provi ded by
Paragraph Nine in the foll ow ng manner:

[I]t is my understanding of that agreenent, from the
testinony that | have heard, that it was the desire of
the state court judge to condetm himto pay one hundred
and thirty-one consecutive nonths. But because of the
nmovi ng expenses that he was anticipating having to nmake
and expend, she allowed a suspension in the event that
the paynents were made by the other parties on the sale
of the business.

2At the end of the hearing, the court decl ared:

The other portions of this appear to be property in
nature. That's the only paragraph, paragraph nine, that
appears to be alinony in nature. Everything el se appears
to be property in nature in that everything else has
| anguage in it such as where we're tal ki ng about the sale
of the practice. . . . And the balance of the cash
proceeds in the amount of thirty thousand dollars shal
be paid to the defendant as equitable distribution. This
docunent seens to inply as if there has been sone sort of
equi tabl e distribution of properties between the parties
already and this is another equitable distribution under
t he agreenent.



We are unconvinced by the reasoning of the bankruptcy court.

"The Bankruptcy Code requires the bankruptcy court . . . to
determne the true nature of the debt, regardless of the
characterization placed on it by the parties' agreenent at the

state court proceeding." In re Benich, 811 F.2d at 945. The non-

exclusive list of factors suggested by the Fifth Grcuit guides

this determ nation. In re Dennis, 25 F.3d at 279 (citing In re

Joseph, 16 F. 3d at 88). For the sane reason that these factors | ed
t he bankruptcy court to conclude that the three paynents at the end
of 1993 and the 128 paynents starting again in May 1994 were in
their nature alinony, a portion of the paynents required by
Paragraph Eight coinciding with this hiatus nust be alinony,
notwi thstanding the |abel attached to these paynents by the
Pennsyl vania court. As the bankruptcy court suggested during the
hearing, to find otherwi se would conflict with the finding that the
ot her paynents were alinony. |In these circunstances, the reason
for the hiatus in the paynents actually | abeled "alinony" appears
irrel evant.

We t hus concl ude that the bankruptcy court's finding as to the
paynments required by Paragraph Eight, and the district court's
affirmance of that finding, were clearly erroneous. W hold that
five of the six nonthly paynents required by Paragraph Eight in the
amount of $4,000 each were in lieu of the alinobny required by
Paragraph Nine, and thus in their nature alinony excepted from

di scharge under 8§ 523(a)(5). These five paynents shoul d be added



to the 131 paynents required by Paragraph Nine for a total of 136
payments. W hold that the remaining $1,000 fromeach of the five
payments and the $5,000 fromthe sixth paynent do not constitute
al i nrony and t hus are not excepted fromdi scharge under 8 523(a)(5).
11

For the reasons we have expressed above, we AFFIRM in part,
REVERSE in part, and REMAND for entry of judgnment in accordance
with this opinion.

AFFI RVED in part, REVERSED in part and
REMANDED for entry of judgnent.



