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PER CURI AM *

Pursuant to 28 U S C § 2255, Terry Joe Walker, a state
prisoner, challenges, pro se, his expired federal conviction. The
district court held that Wal ker was no longer “in custody” for §
2255 purposes, and therefore construed the application under the
stricter coram nobis standard. Assum ng, w thout deciding, that
Wal ker satisfies the 8 2255 in custody requirenment, his clains are

without nerit. W AFFI RM

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



| .

Terry Joe WAl ker pled quilty in 1975 to arnmed robbery of a
bank, in violation of 18 U S. C. 88 2113(a) and (d). He was
sentenced to 12 years inprisonnent. Wile serving that sentence,
he noved twice for its reduction or nodification, and twice for its
vacation. The notions were deni ed.

Wal ker is currently confined in state prison under a
conviction on a different charge. He clains that his federa
convi cti on enhanced this state sentence, and that, therefore, heis
still “in custody” for 8 2255 purposes. Accordingly, he noved for
§ 2255 relief, raising primarily the same clains as in his previous
nmotions. The district court, holding that Wal ker was no | onger in
such custody, treated his notion as one for coramnobis, and deni ed
it.

1.

Here, Wal ker assunes arguendo that the not-in-custody ruling
was correct. Therefore, the parties address his clains under the
nmore stringent coram nobis standards. As discussed bel ow,
regardi ng the standard of review, we will apply that for § 2255 for
anal yzing Wal ker’s clains, the differing views of the parties and
the district court notw thstanding. See United States v. Ho, 1996

WL 490329, *11 (Aug. 27, 1996) (Barksdale, J., dissenting); United

States v. Vontsteen, 950 F.2d 1086, 1091 (5th Cr.) (en banc),



cert. denied, 505 U S. 1223 (1992). Wal ker has not forfeited his
§ 2255 clains for the follow ng reasons.

Al t hough they eventually fall short, Wil ker presents 8§ 2255
clains. Al though his brief assunes arguendo that he is not in such
custody, it can be read to argue in favor of treating his clains as
ari sing under 8§ 2255. Wal ker originally noved under § 2255; but,
the district court treated the notion as one in coram nobis.
Because we are necessarily reviewing this holding, and assune,
w t hout deci ding, that Wal ker was “in custody” for 8§ 2255 pur poses,
that claimis preserved.

A

For purposes of 28 U . S.C. 88 2254 and 2255, “a person is ‘in
custody’ pursuant to a conviction for which the sentence has
expired if he presently is serving a subsequent sentence that was
enhanced by the challenged conviction.” United States v. Wods,
870 F.2d 285, 286 n.1 (5th GCr. 1989). This doctrine was called
into doubt by Mal eng v. Cook, 490 U. S. 488 (1989), which held that
habeas petitioners were no |onger in custody once they had served
their full sentence, and therefore were no longer eligible for
habeas relief. 1d. at 492. However, Alen v. Collins, 924 F. 2d
88, 89 (5th Gr. 1991), reaffirned that a sufficient nexus between
the petitioner’s current sentence and the prior conviction which he
chall enges will satisfy the jurisdictional requirenent of § 2254.

See also Wllis v. Collins, 989 F. 2d 187 (5th Cr. 1993) (petitioner



“in custody” for purposes of 8 2254 when there exists a “sufficient
nexus” between the chal | enged conviction and the current sentence,
such as an enhancenent of the current sentence based on the
chal | enged convi ction).

Wl ker asserts, and the Governnent does not dispute, that his
state sentence was enhanced as a result of the challenged federal
conviction. Although our post-Ml eng decisionsin Allen and Wllis
concern 8 2254, it is not necessary for purposes of our reviewto
deci de whether they conpel finding 8 2255 jurisdiction in this
case. If 8 2255 is not the appropriate vehicle, then coram nobis
is. Accordingly, we start our anal ysis by assum ng, arguendo, that
§ § 2255 appli es.

B

This court will not disturb an order unless the error affects
the substantial rights of the parties. FED. R. Civ. P. 61. As
herei nafter discussed, the outcone of the clainm would have been
the same under 8§ 2255 analysis; therefore, the rights of the
parties were not affected, and the application of coram nobis
standards was harnl ess error. (Because of this substantial rights
anal ysis, we bypass the cause and prejudice analysis that arises
customarily for successive 8§ 2255 notions.)

1
Wal ker's FEDR CRMP. 11 claimis wthout nerit. He was

addressed personally during the guilty plea colloquy, and answered



affirmatively to the court’s questions regarding his wish to plead
guilty, his understanding of the charges against him and his
understanding of the penalties he faced. Wal ker points to no
contradi ctory evidence. Accordingly, his claimdoes not neet the
constitutional threshold for § 2255.

2.

Li kewi se, the ineffective assistance of counsel claim is

W thout nerit. To prevail on such a claim Wlker nust show
deficient representation that was prejudicial. Strickland wv.
Washi ngton, 466 U. S. 668, 687 (1984). Hs claim that such

i neffective assistance led to an involuntary guilty plea rests on
four grounds. He asserts that his attorney coerced him into
pleading guilty by: (1) msleading him with respect to the
adm ssion of certain evidence at trial; (2) threatening that, if he
were to go to trial, his wife would also be charged on simlar
counts; (3) deceiving himw th respect to the particular charge to
whi ch he woul d be pleading guilty; and (4) threatening that appeal
froma jury trial would be inpossible. Wl ker does not claimthat
he was unaware that an appeal had not been filed or was otherw se
decei ved about the |ack of an appeal.

Wt hout havi ng to exam ne t he adequacy of representation, this
claim fails because Wil ker does not present evidence show ng
prejudi ce, except his conclusory allegations that, but for his

attorney’s advice, he would have insisted on a trial. W t hout



more, we will not displace Wal ker’s sworn declaration at the guilty
pl ea, which expressed both the voluntariness of his plea, and his
satisfaction with his representation. Bl ackledge v. Stunpf, 431
US 63, 74 (1977); United States v. Wl kes, 20 F.3d 651, 652 (5th
Cir. 1994).
L1l

For the foregoing reasons, the denial of relief is AFFI RVED.
Wal ker is cautioned that any additional frivolous petitions filed
by himw Il invite the inposition of sanctions.

JUDGEMENT AFFI RVED;, SANCTI ONS WARNI NG | SSUED



