UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30583
Summary Cal endar

JOHN MCNEI L,
Plaintiff - Appellant,
ver sus
COX CABLE COVMUNI CATI ONS, | NC
COX CABLE COVMUNI CATI ONS, | NC, doing
busi ness as Cox Cable New Ol eans | nc,

Def endant s,
and

COX CABLE NEW ORLEANS I NC, being sued as Cox Cable
Conmuni cations I nc d/ b/a Cox Cabl e New Ol eans,

Def endant - Appel |l ee.

Appeal fromthe United States District Court for the
Eastern District of Louisiana
(94 Cv 2163 1)

February 7, 1996
Before KING SM TH and BENAVI DES, C rcuit Judges.

BENAVI DES, Circuit Judge:”

Plaintiff John McNeil appeals froma summary judgnent granted
in favor of defendant Cox Cable New Oleans, Inc. ("Cox Cable").
We affirm

McNeil was enployed by Cox Cable as a custonmer service

"Pursuant to Local Rule 47.5, the court has determned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunstances set forth in Local Rule 47.5. 4.



supervisor. It is undisputed that McNeil was an at-w || enpl oyee.
The undi sputed sunmary judgnment evidence reflects that McNeil was
given a witten warning of unsatisfactory job performance for
failing to secure custoner paynents in February 1990. On Novenber
10, 1990, McNeil reported that $500 was m ssing from the conpany
safe. Cox Cable | ater determ ned that $26, 000 was in fact m ssing.
Foll ow ng an investigation, Cox Cable determ ned that the theft
must have been commtted by one of its enpl oyees; McNeil and others
wer e questioned. On Novenber 29, 1990, MNeil's supervisor saw
unguar ded cash drawers on McNeil's counter. Follow ng this second
violation for carel ess handling of noney, and the intervening | oss
of $26, 000 under his care, MNeil was termn nated.

McNei | sued Cox Cabl e for wongful term nation and i ntenti onal
infliction of enotional distress. Cox Cable noved for sunmmary
judgnent and submtted supporting affidavits and docunents
indicating that McNeil's term nation was for poor job performance.
While McNeil filed a notion in opposition to summary judgnent, he
did not present any summary judgnent evidence. The district court
granted summary judgnent for Cox Cable. McNei |l now appeal s the
summary judgnment on his intentional infliction of enotiona
di stress claim

We reviewa sunmary j udgnent under wel | - establ i shed st andards.

Bl akeney v. Lomas Info. Sys., Inc., 65 F.3d 482, 484 (5th Gr.

1995); see Sterling Property Mnagenent, Inc. v. Texas Conmerce

Bank, Nat'l Ass'n, 32 F.3d 964, 966 (5th Cr. 1994). Sunmary

judgnent is proper if, when view ng the evidence in the |ight nost

favorabl e to the nonnovant, the noving party establishes that there



IS no genuine issue as to any material fact and that it is entitled
to judgnent as a matter of law. Sterling, 32 F.3d at 966

The district court properly denied MNeil's claim of
intentional infliction of enotional distress. To prevail under
Loui siana law, MNeil nust establish: (1) extrene and outrageous
conduct by Cox Cable; (2) severe enotional distress; and (3) that
Cox Cable desired to inflict severe enotional distress or knew or
was substantially certain that such distress would result fromits

conduct . See Wite v. Minsanto Co., 585 So.2d 1205, 1209 (La.

1991). Furthernore, there is no cause of action for intentiona
infliction of enotional distress for wongful term nation of an at -

w Il enployee. See Hanmmond v. Medical Arts Goup, Inc., 574 So.2d

521, 525 (La. App. 3d Cir. 1991).

In this case, there is no evidence of extrenme or outrageous
conduct by Cox Cable. The undi sputed summary judgnent evidence
reflects McNeil was dismssed for failing to properly secured Cox
Cable's nmoney. Cox Cable was within its legal right to termnate
McNei | . Li kewi se, there is no summary judgnent proof of severe
enotional injuries. Rather, the summary judgnent evi dence reflects
that McNeil was never treated by a physician for enotional distress
in connection wth his termnation. Cox Cable did not oppose
McNeil's claim for unenpl oynent. Wthin nonths of termnation
McNei | obtai ned enploynent at a higher conpensation than at Cox
Cable. As a result, McNeil has failed to denonstrate any genui ne
issue of material fact surrounding his intentional infliction of
enotional distress claim

The summary judgnent is AFFI RVED






