IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30578
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
ver sus

LAND, Property currently recorded in the
name of Ronmero D. Rouser and described as
follows: State of Louisiana, Cty of New
Orleans, Third District, Square 294, Lot C,
Muni ci pal No. 4209-4211 Burgundy Street,
New Ol eans, Louisiana; LAND, Property
currently recorded in the nanes of Ronero
D. Rouser and Kenneth Janes Rouser and
described as follows: State of Louisiana,
City of New Oleans, First District, Square
759, Lot Q Municipal No. 4416-4418 South
Carrol lton Avenue, New Ol eans, Loui siana;
LAND, Property currently recorded in the
name of Ronmero D. Rouser and described as
follows: State of Louisiana, Cty of New
Ol eans, Second District, Square 407-408,
Lot 11, Municipal No. 924-926 North Sal cedo
Street, New Ol eans, Louisiana; LAND,
Property currently recorded in the nanme of
Robert Smth and described as follows: State
of Louisiana, Cty of New Ol eans, Square 232,
Lot 36, Municipal No. 8828-8828 1/2 Hickory
Street, New Ol eans, Loui siana,

Def endant s,
KENNETH J. ROUSER
d ai mant,
and
ROBERT SM TH,

Movant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
USDC No. 91-CVv-1380-1

(Cct ober 19, 1995)
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Before POLI TZ, Chief Judge, and REAVLEY and SMTH, C rcuit Judges.
PER CURI AM *

Robert Smth contends that the district court erroneously
denied his notion to set aside the order of default. He argues
that the civil forfeiture proceeding was punitive, not renedial,
and that his failure to contest the civil forfeiture proceeding

was i nconsequential in Iight of Departnent of Revenue of Mntana

v. Kurth Ranch, 114 S. C. 1937, 1947-48 & n.21 (1994). Smth

al so asserts that he | abored under the assunption that he was
barred fromcontesting the civil forfeiture because of his plea
agr eenent .

The presentence investigation report (PSR) prepared in
conjunction with Smth's crimnal conviction indicates that Smth
specifically agreed to forfeit all interest in the properties in
question, and to take what steps were necessary to pass clear
title to the United States.

Smth's argunent is foreclosed by United States v. Arreol a-

Ranps, 60 F.3d 188, 192-93 (5th G r. 1995). 1In Arreol a-Ranns, we

hel d that because Arreola, who, like Smth, asserted a double
jeopardy claimwith regard to a civil forfeiture proceeding, "did
not appear and contest the forfeiture, he was never in jeopardy."”

Id. at 193.

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.
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It is undisputed that Smth did not contest the civil
forfeiture proceeding. Smth acknow edges that he bargai ned away
the right to contest the civil forfeiture as part of the plea
agreenent entered into during his crimnal prosection.

We review the district court's denial of a notion to vacate

an order of default for an abuse of discretion. United States v.

One 1978 Piper Navaho PA-31 Aircraft, 748 F.2d 316, 318 (5th Cr

1984). To prevail, Smth nmust prove that his failure to defend
against the civil forfeiture was due to justifiable neglect and
also that he had a valid defense to the forfeiture action which
probably woul d have succeeded. 1d. As discussed above, Smth
had no such defense and, by his own adm ssion, his failure to
defend against the forfeiture was the result of his plea bargain,
not due to justifiable neglect. The district court did not abuse
its discretion in denying his notion.

AFFI RVED.



