IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30534

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
V.
CEORGE EAMES AND PATSY SMOTHERS EAMES,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Western District of Loui siana
(CA-93-916- A)

Novenber 28, 1995
Before KING SM TH, and BENAVIDES, G rcuit Judges.

PER CURI AM *

The district court entered a judgnent that George Eanes and
Pat sy Snot hers Eanes were personally liable to the United States
on the portion of their indebtedness to the Small Business
Adm ni stration that had not prescribed. Additionally, the
j udgnent awarded the Governnent an in remjudgnent for the ful
unpai d bal ance of their indebtedness, since the debt was secured

by a nortgage on property owned by the Eaneses. The Gover nnment

" Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



used the proceeds of a foreclosure sale of the property to
satisfy the in remjudgnent. The Eaneses filed a "Mition to Show
Cause Wiy Judgnment Shoul d Not Be Cancelled," arguing that the
sal e proceeds, which totalled nore than the personal judgnent

agai nst them should have been credited first against their

personal liability. The district court denied their notion and
the Eaneses appeal. W affirmthe ruling of the district court.
| . BACKGROUND
A. Facts

In 1979, George and Patsy Snot hers Eanes (the "Eaneses"),
husband and wi fe, borrowed $190,400 fromthe Small Business
Adm nistration (the "SBA"). To evidence the indebtedness, they
executed and delivered to the SBA a prom ssory note (the "Note")
bearing interest at the rate of three percent (3% per annum

The Note provided, inter alia, that on non-paynent of the | oan

the SBA could sell the Eaneses' collateral and apply the proceeds
to the paynent of the Eaneses' debt as the SBA saw fit. [In 1982,
to secure the indebtedness evidenced by the Note, the Eaneses
executed a nortgage on a 225-acre parcel of real estate in
Concordi a Parish, Louisiana (the "Collateral").

The Eaneses paid the SBA a total of $111,605 in five
payments of $22, 321 each between February 4, 1980, and February
2, 1984. Then they stopped nmaki ng paynents. The SBA did not

demand paynent on the entire bal ance due until April 1991, at



which time it sought $98, 244.25 principal and $21, 244. 98
interest. In February 1993, the SBA agai n demanded paynent, this
time in the anobunt of $124, 098. 65.

B. Procedural History

Seeki ng paynent of the indebtedness secured by the Note, the
SBA filed a conplaint agai nst the Eaneses on May 26, 1993. The
Gover nnment sought to reduce the full anobunt of its claimto a
personal judgnent against the Eaneses. The Eaneses deni ed any
liability on the Governnent's claimon the ground that the
statute of |[imtations had run--in other words, the debt had
prescribed.? Inits First Amended Conpl aint, the Governnent
conceded that a portion of its claimhad prescribed and it sought
tolimt the personal judgnent against the Eaneses to that
portion of the debt that was not barred by prescription. In
addition, the Governnent sought to pursue an in rem action
against the Collateral to satisfy its claimfor the full anpunt

due on the Note.

ations governi ng enforcenent

2 The federal statute of mt
U S.C. 8§ 2415(a), which provides

I
of the Note is set forth in 28
in relevant part:

[ E] very action for noney danages brought by the United
St ates or an officer or agency thereof which is founded upon
any contract express or inplied in law or fact, shall be barred
unl ess the conplaint is filed wwthin six years after the
cause of action accrues .

28 U . S.C. 8§ 2415(a).

The district court found that the operative date for
pur poses of conputing the prescriptive period was the date that
the SBA filed its conplaint, My 26, 1993.



On April 15, 1994, the district court granted summary
judgnent for the Governnent. The district court also ruled that
the Governnent's clainms for paynents originally due before 1988
were barred by the statute of limtations. On April 29, the
district court entered a final judgnent (the "Judgnent") (which
is not a nodel of clarity) holding that the Eaneses were |iable

in personam for $42,709.96 principal, plus interest. The

Judgnent also held that the Eaneses were responsible in remfor
the full anobunt of the Government's claim $95,271.25 principal,
plus interest. Finally, the Judgnent directed that the real
estate be sold and the proceeds paid to the Governnent to satisfy
t he Eaneses' debts. The Governnent sold the real estate for

$63, 000 i n Decenber 1994, applying this anpunt to the in rem
claim Thereafter, the Governnent continued to seek paynent of

the in personam portion of the Judgnent. |In February 1995, in

accordance with FeEp. R CQv. P. 60(b)(5),® the Eaneses filed a

pl eadi ng styled "Mtion to Show Cause Way Judgnent Shoul d Not Be
Cancelled." Effectively ignoring the in remportion of the
Judgnent, the Eaneses contended that the seizure and sale of the
Coll ateral had satisfied in full the anmount of their persona
liability. Followng a hearing, and after finding that it was

wthin the Governnent's discretion to choose how to apply the

3 The Federal Rules of Civil Procedure provide that a party
may nove for relief froma final judgnent if "the judgnent has
been satisfied, released, or discharged, or a prior judgnment upon
which it is based has been reversed or otherw se vacated, or it
is no longer equitable that the judgnment should have prospective
application." Fep. R QGv. P. 60(b)(5).

4



proceeds of the foreclosure sale, the district court denied the

Eaneses' notion. Proceeding pro se, the Eaneses now appeal .

1. ANALYSIS The nerits of the
Judgnent which precipitated the Eaneses' request for relief are
not before us in this case. W have pointed out that, where no
appeal has been taken fromthe underlying judgnent, "it goes

W t hout saying that a Rule 60 notion is not a substitute for an

appeal ." Travelers Ins. Co. v. Liljeberg Enters., Inc., 38 F.3d
1404, 1408 (5th Gr. 1994). Moreover, "in the absence of an
abuse of discretion, [we] will not reviewthe district court's
determ nati on" because notions for relief froma final judgnment
are within the sound discretion of the district court. United

States v. Nolder, 749 F.2d 1128, 1129 (5th Cr. 1984) (internal

quotations and ellipses omtted).

As an initial matter, we note that the expiration of the
statute of limtations on an action for noney damages does not
affect the in remrights or renedies of the Governnent. Federal

| aw does define the limtation period for a suit brought by the

Governnent for in personam noney damages founded on a contract.
28 U.S.C. § 2415. This statute, however, "by its own unanbi guous

ternms, does not apply to nortgage foreclosures.” United States

v. Ward, 985 F.2d 500, 503 (10th G r. 1993). Actions brought by
the Governnent "to establish the title to, or right of possession
of, real or personal property" are exenpt fromthe limtations

period. 28 U S.C. § 2415(c).



Mor eover, as a governnent agency, the SBA is not bound by a
state statute of limtations governing actions on nortgages.

Magnolia Fed. Bank for Sav. v. United States, 42 F.3d 968, 970

(5th Gr. 1995). Under Louisiana law, a creditor is unable to

recover in remif its in personamclaimagainst the debtor is

barred by the statute of limtations. LA QCv. CobE ANN. art. 3282
(West 1994). We have noted, however, that "every federa
appel l ate court that has addressed whether there is a tine bar on
federal agencies' pursuit of real property foreclosure actions .

has concl uded that no such bar exists." Farners Honme Adm n.

v. Miirhead, 42 F.3d 964 (5th Gr.) (holding that M ssissipp

statute of limtations for collecting on underlying notes did not
bar Farnmers Honme Admi nistration fromforeclosing nortgage that

secured notes), cert. denied, 116 S. C. 50 (1995). Therefore,

as distinct fromthe Governnent's right to in personam contract

damages, the power of sale in remcontained in a nortgage
survives regardl ess of whether the underlying obligation is

barred by prescription. United States v. Dos Cabezas Corp., 995

F.2d 1486, 1489-90 (9th Cr. 1993).

Application of the proceeds fromthe sale of the Coll ateral
was within the sole discretion of the Governnent. According to
the scenari o advanced by the Eaneses, the Judgnent sti pul ated
that any funds raised fromthe sale of the Collateral nust be

used to satisfy first the Governnent's personal cl ai magai nst



them* W find, on the contrary, that the SBA was authorized to
apply the proceeds as it sawfit, to either the in remclaimor

the in personamclaim SBA regul ati ons provide that property

pl edged as collateral "may be sold in accordance with the
provisions of the related security instrunent.” 13 CFR 8§

120. 204-2(c). The regul ations, however, do not indicate how the
agency nust apply the proceeds resulting froma forecl osure and
sale. Absent federal |law to the contrary, federal courts
generally apply state law to the comercial |ending activities of

governnent agencies. United States v. Irby, 618 F.2d 352, 355

(5th Gr. 1980). In Louisiana, "generally, a debtor has the
right to declare which of several debts his paynent is to
liquidate. . . . Wen a debtor fails to inpute paynent to a
particul ar debt, the creditor nmay exercise the right." Delta

Bank & Trust Co. v. Chisholm 601 So.2d 345, 348 (La. C. App.

4 The Judgnment is conprised of two najor sections--a section
dealing with the in personamclaimand a section dealing wth the
inremclaim The Judgnent reads in pertinent part:

| T I'S ORDERED, ADJUDGED, AND DECREED that there be
judgnent in favor of Plaintiff, the United States of
Anmerica, and against the defendants, CGEORGE EAMES AND PATSY
SMOTHERS EAMES, jointly, severally, and in solido, for t he
princi pal sum of $42,709.96 and interest . .
| T I'S FURTHER ORDERED, ADJUDGED, AND DECREED t hat the
sai d herei nabove described property be seized and sold .
and the anount realized fromsaid sale be credited "pro
tanto" upon the anobunt of the judgnent herein .
| T I' S FURTHER ORDERED, ADJUDGED, AND DECREED that there

be judgnent in favor of Plaintiff . . . against the
def endant s . . Inremfor the full amount of the claim of
the United States of America for the princi pal sum of
$95, 271. 25, plus accrued interest . . . ; provided, however,
any sum recovered from Def endants personally shall be applied
as a credit in reduction of this in remjudgnment first
agai nst accrued i nterest and then principal.

7



1992); see LA. Gv. CobE ANN. art. 1864 (West 1987). In the

i nstant case, the | anguage of the Note is clear. The Eaneses
authorized the SBA to sell the Collateral and "[a]fter deducting
all expenses incidental to or arising fromsuch sale or sales,

the [ SBA could] apply the residue of the proceeds thereof to the

paynent of the [Note], as it shall deem proper." (enphasis

added) .

Therefore, we conclude that the district court did not abuse
its discretion in denying the Eaneses' Rule 60(b) notion.
Al t hough the statute of |imtations barred the SBA from
prevailing agai nst the Eaneses personally on the prescribed
portion of the underlying debt, it did not bar an in rem action
agai nst the Collateral for the full amount of the outstanding
i ndebt edness. The Judgnent nade clear that it operated both in
rem for the full amount of the Governnent's claim and in
personam for the portion of the claimthat had not prescribed.
Loui siana | aw provides that a debtor has the right to specify
whi ch of several debts his paynent is to liquidate. In the Note,
t he Eaneses expressly ceded this right to the SBA. Consequently,
the Governnent could apply the proceeds to the in rem claimand,

i f necessary, continue to seek paynent of the in personam portion

of the judgnent.

[11. CONCLUSI ON
For the reasons stated above, we AFFIRM the district court's

denial of the notion for relief fromjudgnent.






