IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30526
Summary Cal endar

VALERI E BRANCH
Pl ai ntiff-Appellant
ver sus

CITY OF NEW ORLEANS; ClIVIL SERVI CE COMW SSI ON OF THE
CI TY OF NEW ORLEANS

Def endant s- Appel | ees
and
KATY TORREGANO, LEONARD SI MVONS, JR
Def endant s

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(93-CVv-1273)

January 31, 1996
Before KING SM TH, and BENAVIDES, G rcuit Judges.

PER CURI AM *

Val erie Branch ("Branch") sued the City of New Ol eans ("the
City") alleging discrimnation in violation of the Rehabilitation
Act of 1973, 29 U.S.C. 88 701-796 (1985 and Supp. 1995), and the
Anmericans with Disabilities Act, 42 U S. C 88 12101-12213 (1995).

" Pursuant to Local Rule 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



Followng a jury trial, the district court entered judgnment for
the Gty on the jury verdict, and subsequently denied Branch's
post-trial notion for judgnent as a matter of |aw, or,
alternatively, for a newtrial. Branch appeals. Finding no

error, we affirm

| . FACTUAL BACKGROUND

Branch suffers fromulcerative colitis and Crohn's disease.
Her condition was first diagnosed in 1981. Ucerative colitis is
a chronic inflamuation of the lining of the colon; Crohn's
di sease is a nore severe version of ulcerative colitis. The main
synptom of ulcerative colitis and Crohn's disease is chronic
di arrhea, but the condition is characterized by periods of
rem ssion during which the patient experiences no synptons, and
periodic flare-ups during which the patient may experience severe
di arrhea and abdom nal disconfort. The periods of rem ssion vary
frompatient to patient, and it is possible for a person with
this disease to remain asynptomatic for as long as ten years.

Branch was first enployed by the Cty on Cctober 16, 1978,
as a Cass IlIl worker under the City Cvil Service System In
August 1991, Branch noved to the Sanitation Departnent and
assuned the position of Recycling Coordinator for the Gty. 1In
May 1992, Branch experienced a flare-up of ulcerative colitis,
causing her to take several days of sick |leave. Branch was out
on sick leave fromMay 18 until June 21, 1992. Branch returned

to work on June 22 and 23, but on the evening of June 23 she



began experienci ng severe abdom nal pain, so she again took
several days of sick leave. On July 8, her synptons having

wor sened, Branch was admtted to the hospital. She was

di scharged on July 17 and renai ned at hone recovering until she
was term nated from her position on August 24, 1992.

Wi | e Branch was out on sick | eave, her supervisor, Kathy
Torregano ("Torregano") sent several witten nmenoranda to Branch
requesting information about her sick |eave and questi oning
Branch's job performance. Specifically, Torregano sent letters
to Branch on June 29, July 9, and July 21 requesting that Branch
provide a doctor's certification of the necessity of her sick
| eave, informng Branch that her failure to tinely provide a
doctor's certificate--as well as deficient job performance--
subj ected her to disciplinary action, and listing the possible
di sciplinary options, including termnation. Dr. Helm Branch's
treating physician, sent Torregano |etters regardi ng Branch's
condition on July 29 and August 7; however, Torregano found these
| etters unsatisfactory because they did not indicate when Branch
could return to work. On August 19, an adm nistrative hearing
was held to discuss Branch's job performance and her failure to
obtain a proper doctor's certification. Follow ng the hearing,
Torregano i nformed Branch that she was term nated effective
August 24, 1992, and expl ained that Branch had a right to appeal
the termnation to the New Ol eans Civil Service Comm ssion ("the
Comm ssion"). After Branch was notified of her term nation, Dr.

Hel m sent notice to Torregano that Branch woul d be recovered and



able to return to work as of Septenber 8, 1992. Branch filed an
appeal with the Conmm ssion, which determ ned that Branch was
termnated for inadequate job performance and refused to
reinstate her.

On April 16, 1993, Branch sued the Cty of New Ol eans,
Torregano, and Leonard Simons, the Chief Adm nistrative Oficer
for the City, alleging discrimnation based on race, disability
and retaliation for protected activities in violation of 42
U S . C 88 1981 and 1983; the Rehabilitation Act of 1973 ("the
Rehabilitation Act"), 29 U S.C. 88 701-796; and the Anericans
with Disabilities Act ("the ADA"), 42 U.S.C. 88 12101-12213. The
district court dism ssed Branch's clainms under sections 1981 and
1983, as well as all clains against the individual defendants,
Torregano and Simons. On March 30, 1994, Branch filed a second
anended conpl aint, adding the Conmm ssion as a defendant.

Trial by jury began on Decenber 12, 1994. On Decenber 13,
Branch filed a notion for judgnent as a matter of |aw on the
i ssue of whether Crohn's disease constituted a disability under
t he Rehabilitation Act and the ADA;, the court denied this notion
by order dated Decenber 19. On Decenber 14, the jury returned

its verdict, answering "no" to the follow ng speci al
interrogatory: "Do you find by a preponderance of the evidence
that Branch was a qualified person with a disability under the
Rehabilitation Act and the Anericans with Disabilities Act?" The
district court entered judgnent based on the jury verdict on

January 5, 1995, dismssing wth prejudice all clainms against al



defendants. On January 17, Branch filed a notion for judgnent as
a matter of law, or, alternatively, for a newtrial, alleging
that the evidence did not support the jury's verdict; the court
denied this notion by order entered May 8, 1995. Branch filed a
tinmely notice of appeal on May 18, 1995.

1. DI SCUSSI ON

On appeal, Branch raises three points of error. First, she
argues that the district court erred in admtting evidence of the
Commi ssion's concl usi ons regardi ng Branch's appeal of her
term nation. Second, Branch contends that the district court
erred in denying her Decenber 13, 1994 notion for judgnent as a
matter of |aw that her disease was a protected disability under
the ADA and the Rehabilitation Act. Finally, Branch argues that
the district court erred in denying her post-judgnent notion for
judgnent as a matter of law. W will address each allegation of

error in turn.

A Evidentiary Ruling
We review the evidentiary rulings of the district court for

an abuse of discretion. Kelly v. Boeing Petroleum Servs., Inc.,

61 F.3d 350, 356 (5th Cr. 1995). W wll not reverse a district
court's evidentiary rulings unless they are erroneous and
substantial prejudice results. The burden of proving substanti al

prejudice lies with the party asserting error. FE.D.I.C V.

Mjalis, 15 F. 3d 1314, 1318-19 (5th Gr. 1994).



Foll ow ng her term nation by Torregano, Branch appeal ed her
supervisor's decision to the Conmssion, as all civil service
enpl oyees have a right to do. The Conm ssion held a hearing to
determ ne whether Branch's term nation was justified, and
concl uded that she was fired for deficient job perfornmance.

Prior to trial, Branch noved in limne to exclude all evidence of
the Comm ssion's findings, arguing that the findings were

irrel evant under Federal Rule of Evidence ("FRE") 401, or that
their probative value was substantially outwei ghed by the danger
of unfair prejudice under FRE 403. The district court denied the
notion, determning that the findings of the Comm ssion were
relevant to Branch's claimof disability discrimnation, and that
an instruction that the jury should i ndependently evaluate all of
the evidence woul d of fset any potential for prejudice. During
trial and over Branch's objection, the Gty nentioned the

Commi ssion hearing and conclusion in its opening statenent and
two witnesses testified that the Conmm ssion had concl uded t hat
Branch was di sm ssed for cause. On appeal, Branch renews her
argunent that this evidence was irrel evant and prejudicial.

We need not address Branch's claimthat this evidence was
erroneously admtted because we hold that any error did not
result in substantial prejudice to Branch because the jury
determ ned that she was not a qualified individual with a
disability protected by the ADA or the Rehabilitation Act. Thus
the jury did not reach the question whether the Gty fired her

because of her disability or her job perfornmance.



B. Judgnent as a Matter of Law

During trial, Branch filed a notion for judgnent as a matter
of law on the issue of whether ulcerative colitis or Crohn's
di sease was a protected disability under the Rehabilitation Act
and the ADA. The district court denied this notion, reasoning
that, although the Gty did not contest that Branch suffers from
Crohn's disease, it contended and had presented evidence that her
medi cal inpairnment does not substantially Iimt her mgjor life
activities; therefore, a jury could reasonably concl ude that
Branch was not a person with a disability as defined in the
Rehabilitation Act and the ADA. After judgnent was entered,
Branch renewed her notion for judgnent as a matter of |aw,
argui ng that the evidence did not support the jury's conclusion
that she was not a qualified person with a disability. Once
nore, the district court denied this notion, as well as Branch's
alternative newtrial notion. On appeal, she again contends that
ul cerative colitis is a protected disability as a matter of |aw,
and because the Cty did not contest that she suffers from
ul cerative colitis, she was entitled to judgnent as a matter of
law, or at least a newtrial to determ ne whether the Cty
di scrim nat ed agai nst her because of her disability.

W review the district court's denial of a notion for

judgnent as a matter of |aw de novo. Conkling v. Turner, 18 F. 3d
1285, 1300 (5th Gr. 1994). W enploy the sane standard as the
district court to determ ne whether sufficient evidence exists to

support the jury verdict. Leatherwood v. Houston Post Co., 59




F.3d 533, 536 (5th Gr. 1995). W consider all the evidence in
the light nost favorable to the party opposed to the notion. |d.
A judgnent as a matter of |aw should not be granted unless "the
facts and i nferences point so strongly and overwhelmngly in
favor of one party that the court believes that reasonable

[ persons] could not arrive at a contrary verdict." |d.;

Conkling, 18 F.3d at 1323. W review the denial of a notion for

new trial for an abuse of discretion. Cal casi eu Marine Nat'l

Bank v. Grant, 943 F.2d 1453, 1464 (5th Gr. 1991).

To recover under the Rehabilitation Act, a plaintiff
general ly must denonstrate that she was an ot herw se qualified
individual with a disability, that she worked for a program or
activity that received federal financial assistance, and that she
was adversely treated solely because of her disability. Kelly,
61 F.3d at 365. The ADA simlarly prohibits discrimnation
"against a qualified individual with a disability because of the
disability" with respect to hiring, firing and other terns and

conditions of enploynment. 42 U S.C 8§ 12112(a); Dutcher v.

Ingall's Shipbuilding, 53 F.3d 723, 725 (5th Cr. 1995). The ADA

and the Rehabilitation Act define a disability in essentially the

sane terns. Daugherty v. Gty of El Paso, 56 F.3d 695, 698 (5th

Cir. 1995). The term"disability" neans:

(A) a physical or nmental inpairnment that substantially
limts one or nore of the major life activities of [an
individual with a disability];

(B) a record of such an inpairnent; or

(C) being regarded as having such an inpairnent.



42 U.S.C. 8§ 12102(2); see also 29 U S.C. § 706(8)(B). The
parties did not dispute that ulcerative colitis and Crohn's

di sease are physical inpairnents, nor did the City contest the
all egation that Branch suffers fromulcerative colitis and
Crohn's disease. Rather, the Cty argued and presented evi dence
that Branch is not an individual with a disability because her
physi cal inpairnment does not limt one or nore of her major life
activities.

"A physical inpairnment, standing alone, is not necessarily a
disability as contenplated by the ADA." Dutcher, 53 F.3d at 726.
"Major life activities," under the ADA and the Rehabilitation
Act, include "functions such as caring for oneself, performng
manual tasks, wal ki ng, seeing, hearing, speaking, breathing,
| earning and working." 1d.; 29 CF.R 8 1630.2(i). "Wether an
i npai rment substantially limts a nmajor life activity is
determned in light of (1) the nature and severity of the
inpai rnment, (2) its duration or expected duration, and (3) its
per manent or expected permanent or |long-terminpact." Dutcher,
53 F.3d at 726 (footnotes omtted); 29 CF. R 8 1630.2(j) (1) (i),
(ii).

Sufficient evidence was presented at trial to support the
jury's determ nation that Branch was not a qualified individual
wth a disability, because sufficient evidence was presented to
support the conclusion that Branch's nedical inpairnent did not
substantially limt one of her major life activities. First,

Branch testified that she functions normally when her condition



is inactive, and that her flare-ups usually occur only about once
a year, and last only for a few days. Branch also testified
that, except for her July 1992 hospitalization, her flare-ups
force her to alter her diet and her sl eeping patterns, but
otherwi se they ordinarily do not affect her daily routine.
Branch's expert witness, Dr. Hunter, testified that ulcerative
colitis or Crohn's disease could stay in rem ssion for periods as
long as ten years. Although he testified that the synptons
associated wth the di sease included chronic diarrhea and

abdom nal pain, he did not testify that it was an inherently
limting disease, nor did he testify as to specific ways in which
the disease could limt a patient's activities.

Al t hough Branch testified that the attacks of diarrhea and
abdom nal disconfort inconvenienced her, substantial evidence was
presented that this inconvenience did not rise to the level of a
substantial limtation on her major life activities. Branch's
enpl oynent records show that, although she was di agnosed with
ul cerative colitis in 1981, she was able to function normally
t hroughout her tenure with the Cty, with the exception of her
sumer 1992 flare-up. The evidence additionally denonstrated
that, follow ng her term nation, Branch has been able to maintain
enpl oynent and has experienced no serious flare-ups. |In sum
sufficient evidence exists in the record to support the jury's
verdi ct that Branch was not a qualified individual with a
disability as defined by the Rehabilitation Act and the ADA

Therefore, the district court did not err in denying Branch's

10



nmotion for judgnent as a matter of law, nor did it abuse its

di scretion in denying her notion for a newtrial.

I'11. CONCLUSI ON

For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED
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