UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30504
Summary Cal endar

IN THE MATTER OF: JAMES G BLANCHARD and
SYLVI A K. BLANCHARD

Debt or s.
Janes G Bl anchard and Sylvia K Bl anchard,

Appel | ant s,

ver sus

Mort gage Fundi ng Corp./PFl; PPF Financial Corp.

Appel | ees.

Appeal fromthe United States District Court for the
Eastern District of Louisiana
( CA- 94- 3495-5)

(Cct ober 19, 1995)

Before KING SM TH and BENAVI DES, C rcuit Judges.
BENAVI DES, Circuit Judge":
Appel lants James and Sylvia Blanchard filed an adversary

conplaint in bankruptcy court against appellees Mrtgage Funding

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Cor por ati on and PPF!, seeking to cancel a consent judgnment rendered
agai nst the Blanchards' property in New Oleans. The bankruptcy
court denied relief, which the district court affirnmed. Finding no
error in either the bankruptcy court's or the district court's

judgnent, we affirm

| . The Controversy

In Cctober 1991, the Blanchards granted Anmerican Savi ngs and
Loan consent judgnents in four nortgage foreclosure proceedi ngs
agai nst various properties owned by the Bl anchards in New Ol eans,
i ncl udi ng the Bl anchards' property on Race Street (the "Race Street
property"). The judgnent at issue in the instant cause (the "Race
Street judgnent") subsequently was assigned to PPF

The Bl anchards eventually sold the Race Street property. At
the act of sale, the Blanchards were unrepresented by counsel
John Marsiglia, an attorney for Mrtgage Funding and PPF, acted as
notary on the sale. The Bl anchards contend that Marsiglia and John
Guice, vice-president of PPF, each represented to them that PPF
woul d accept the sale proceeds from the Race Street property as
full satisfaction, thereby cancelling the Race Street judgnent.

Several nonths later, the Blanchards were in the process of

! Appel lants erroneously referred to PPF, the owner of the

j udgnent against them as PFI. PPF, an affiliate of Mortgage
Fundi ng Corporation, filed an answer, indicating that it was
answering the suit "even though it had not been nmade a party

[ because] plaintiffs nay have neant to include PPF Financi al
Corporation."”™ The district court concluded that PPF becane a
party to the suit by filing an answer. PPF does not appeal the
district court's finding and, thus, it is not an issue before us
on appeal .



selling their Third Street property, which was also subject to a
consent judgnent. They discovered that Mrtgage Fundi ng and PPF
had only partially cancel ed the Race Street judgnent and, thus, the
j udgnent acted as a judicial nortgage agai nst the Bl anchards' ot her
properties.

The Bl anchards filed an adversary conpl aint in the Bankruptcy
Court for the Eastern District of Louisiana against Mrtgage
Fundi ng and PPF for injunctive relief and to cancel the Race Street

judgnent. On Septenber 27, 1994, the bankruptcy court denied the

Bl anchards' requests. The Bl anchards appealed to the district
court, which affirmed the bankruptcy court's judgnent. The
Bl anchards appeal, arguing that the district court erred by

i nproperly applying the uncontradicted testinony rule and the

adverse wi tness rul e.

I'1. DI SCUSSI ON

In the hearing before the bankruptcy court, the Bl anchards
testified that they entered into an oral agreenent with Quice to
cancel the Race Street judgnent in its entirety. The Bl anchards
al so asserted that Marsiglia had assured them that the judgnent
woul d be cancelled in full. Marsiglia, however, denied that he had
ever inforned the Bl anchards that they woul d receive a full rel ease
fromthe Race Street judgnent. Marsiglia further testified that,
al t hough he was not present during any of the conversations between
t he Bl anchards and Cui ce, he understood the agreenent to provide

only a partial release fromthe Race Street judgnent. CGuice did



not appear at the hearing. The district court concluded that the
bankruptcy court had "viewed and judged the credibility of the
wtnesses . . . and obviously gave nore weight to Marsiglia's
testinony," and that this finding was not clearly erroneous.

A bankruptcy court's findings of fact "shall not be set aside
unless clearly erroneous, and due regard shall be given to the
opportunity of the bankruptcy court to judge the credibility of the
W t nesses. " Bankr. R 8013. A finding of fact is clearly
erroneous when the review ng court on the entire record is |eft
with the definite and firm conviction that a mstake has been

commtted. Inre Mssionary Baptist Found. of Am, 818 F.2d 1135,

1142 (5th Gr. 1987). Strict application of the clearly erroneous
ruleis particularly warranted when the district court has affirned
t he bankruptcy court's judgnent. 1d.

The Bl anchards contend that the district court erred in
finding that no agreenent existed between the Bl anchards and Cui ce
to fully release the Race Street judgnent because the bankruptcy
court should have given conclusive weight to their uncontradicted
testinony about Quice's statenents. The Bl anchards base their
argunent on the fact that Guice did not testify at trial to rebut
their clainms of a full release. The district court, however,
explicitly concluded that Marsiglia offered contradi ctory testinony
on the issue of full release.

A trier of fact has no right to refuse to accept testinony
when it i s uni npeached, uncontradicted, and its credibility has not

been questioned. United States v. Johnson, 208 F.2d 729, 730 (5th

Cir. 1953); see National Labor Relations Bd. v. Ray Smth Transp.




Co., 193 F. 2d 142, 146 (5th Cr. 1951). In the instant cause, the
bankruptcy court concluded that the Bl anchards had not "carried the
burden of proving that this judgnment should be cancelled entirely
or that there was any agreenent on the part of the holder of the
nmortgage . . . to cancel the entire debt." (Enphasis added.) It is
clear that the bankruptcy court questioned the credibility of the
Bl anchards' testinony that an agreenent existed. As a review ng
court, we are required to give due deference to the bankruptcy
court's opportunity to judge the credibility of the witnesses. |In
re Coston, 991 F.2d 257, 262 (5th Cir. 1993).°2

The district court did not err in concluding that Marsiglia's
testinony of his understanding of the agreenent between Guice and
t he Bl anchards as enconpassing only a partial release contradicted
the Blanchards' testinony. The Blanchards' testinony was
contradicted and its credibility was questioned. The bankruptcy
court, therefore, was not required to accept the testinony as

di spositive on the issue of release. See Johnson, 208 F.2d at 730

(concluding that a district court cannot reject testinony that is

uncontradi cted and uni npeached).

2 The record provides anple evidence to support the bankruptcy
court's determnation that the Blanchards had failed to carry the
burden of proof. In addition to Marsiglia's testinony that

deni ed the existence of an agreenent to a full rel ease, we note
that Janmes Bl anchard was unable to give specific dates on which
Guice had allegedly agreed to a full release, stating that he
"wouldn't insult this court by trying to give you a date. He
told it to ne repeatedly."” Although the Blanchards testified
that Quice had promsed a full release, they admtted that they
had no witten letters or agreenents that indicated PPF s
intention to grant a full release of the Race Street judgnent.
The bankruptcy court's decision not to give great weight to the
Bl anchards' self-serving testinony was within its discretion
See In re Coston, 991 F.2d at 262.

5



The district court correctly reviewed the bankruptcy court's
finding under the clearly erroneous standard. Because the
bankruptcy court's "account of the evidence is plausible in Iight

of the record viewed inits entirety,” we will not reverse it based
on the Bl anchards' assertion that their testinony on full rel ease

was uncontroverted. Anderson v. City of Bessenmer City, NC., 470

U S 564, 574, 105 S. C. 1504, 1511, 84 L. Ed.2d 518 (1985).

The Bl anchards al so contend that the district court erred in
its application of the "adverse wtness" rule, under which a
party's failure to call a witness within its control who could
testify to material facts permts a court to draw an inference

agai nst that party. Inre Evangeline Ref. Co., 890 F.2d 1312, 1321

(5th Cr. 1989). The rule is discretionary and is subject to an
abuse of discretion standard. 1d. The adverse witness rule only
applies, however, where a party "has it peculiarly within his power
to produce wtnesses whose testinony would elucidate the

transaction [at issue]." Herbert v. Wal-Mart Stores, Inc., 911

F.2d 1044, 1046 (5th Gr. 1990) (quoting Graves v. United States,

150 U. S. 118, 121, 14 S. C. 40, 41, 37 L. Ed. 1021 (1893)).
The district court concluded that the Bl anchards had failed to
show that it was peculiarly within PPF' s power to produce Cuice.?

See Herbert, 911 F.2d at 1049. The Bl anchards argue on appeal to

this Court that Guice was peculiarly wthin PPF's power to produce

because they could not subpoena himto testify as he lived and

3 The district court also concluded that because Guice's

testi nony woul d have been |argely cumul ative of Marsiglia's, the
bankruptcy court did not abuse its discretion in failing to draw
an adverse inference. W express no opinion on this concl usion.

6



worked in Hattiesburg, M ssissippi, nore than one-hundred mles
from the bankruptcy court in New Ol eans. See Fed. R Cv. P
45(b) (2) (stating that a subpoena nmay be i ssued at any place within
100 mles of the place of the hearing or trial); Bankr. R 9016
(making Rule 45 applicable to all bankruptcy cases). The
Bl anchards, however, did not nmake this argunent before either the
bankruptcy court or the district court.

| ndeed, the Blanchards neither requested that the bankruptcy
court apply the adverse witness rule nor made the requi site show ng
that Guice was peculiarly within PPF' s control. It is only before
this Court that the Bl anchards assert that because Guice |ives and
wor ks nore than 100 mles fromthe place of the hearing, he was not
subj ect to the subpoena power of the court, and is thus peculiarly
within PPF's control. This Court is ill suited to nake an initial
factual determnation with respect to these i ssues as urged by the
Bl anchar ds. The bankruptcy court's unique role as fact finder
places it in the best position to determ ne whether Quice was

peculiarly wthin PPF's control. See Richnond Leasing Co. v.

Capital Bank, N.A., 762 F.2d 1303, 1308 (5th Gr. 1985) (holding

that the bankruptcy court's role as fact finder entitles it to
deference fromreviewi ng courts).

In light of the Blanchards' failure to request that the
bankruptcy court apply the adverse witness rule and their failure
to present evidence that GQuice was peculiarly within PPF' s control,
we concl ude that the bankruptcy court did not abuse its discretion

by not applying the rule. See In re Evangeline Ref. Co., 890 F. 2d

at 1321 (determning that the rule is subject to an abuse of



di scretion standard). The district court did not err in not
applying the adverse witness rule in its review of the bankruptcy
court's ruling. Finding no error in the bankruptcy court
proceedings or in the district court's review of the sane, we
affirmthe district court's judgnent, which affirnmed t he bankruptcy
court's decision to deny relief to the Bl anchards.

AFF| RMED.



