UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 95-30444

(Summary Cal endar)

M LTON ROBERTS,
Pl ai ntiff-Appellant,
ver sus

CHARLES C. FOTl , JR, Sheriff,
MEDI CAL STAFF,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Eastern District of Louisiana
(CA 94 2153 D)

Sept enber 20, 1995

Before Hl GG NBOTHAM DUHE, and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

Plaintiff MIton Roberts appeals the order of the district
court denying his notion for out-of-tine appeal. W affirm

I

Roberts, a Louisiana prisoner, suffered injuries during a

prison yard basketball gane. Proceeding pro se and in forma

pauperis, Roberts filed a civil rights action, pursuant to 42

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



U S. C § 1983, agai nst Defendant Sheriff Charles C. Foti. Roberts
subsequently failed to respond to the magistrate's order to file a
statenent of facts and list of witnesses, failed to respond to a
court order to show cause why his case should not be di sm ssed for
failure to prosecute, and failed to object to the nmagistrate's
findings and recommendations. The district court dismssed
Roberts' conplaint with prejudice for failure to prosecute and
entered judgnent for Foti.

Roberts did not file a notice of appeal within thirty days
after entry of the district court's judgnent. Forty-three days
after judgnent, Roberts filed a "Request for Qut-of-Tinme Appeal,"
al l egi ng that prison personnel had m spl aced Roberts' tinely mail ed
statenent of facts. The district court denied the notion the next
day. Fifty-four days after entry of judgnent, Roberts filed a
second request for out-of-tine appeal, alleging that he had
received neither the order to show cause nor the nmagistrate's
findings and recommendations. After an evidentiary hearing, the
district court also denied this second notion. Eleven days after
entry of the order denying the second notion, Roberts filed a
noti ce of appeal.

I

Conpliance with the requirenents for tinely filing a notice of
appeal is aprerequisite to the exercise of appellate jurisdiction.
Meggett v. VWAinwight, 642 F.2d 95, 96 (5th Gr. 1981). A notice
of appeal from a final judgnent or order nust be filed within

thirty days after entry of the judgnent or order appealed from
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FED. R App. P. 4(a)(1l). Upon a show ng of excusabl e neglect, the
district court may extend the tinme for filing a notice of appeal by
granting a notion to excuse delay filed within sixty days after
entry of the judgnent or order appealed from FED. R AppP. P.
4(a) (5). In this case, the orders denying both of Roberts'
nmotions, construed as Rule 4(a)(5) notions to excuse delay, were
appeal able upon tinely filing of a notice of appeal. However,
Roberts' notice of appeal was filed eighty-four days after the
denial of his first notion. Thus, the only matter before this
Court is the district court's denial of Roberts' second notion.?
Roberts filed his second notion after the expiration of the
thirty-day period for filing notice of appeal of the dism ssal of
his conplaint, but within the sixty-day period for filing a notion
to excuse del ay. Attenpting to denonstrate excusable neglect,
Roberts al |l eged that prison personnel purposely withheld fromhim
the court's order to show cause and the magistrate's findings and
conclusions. After holding an evidentiary hearing via tel ephone
conference call, the magistrate found Roberts' clainms not to be
credible. Roberts offered no evidence that prison personnel were
intercepting his mail, and he stated that he had indeed received
the magistrate's findings and concl usi ons. Roberts al so stated
that he mailed a tinely notice of appeal shortly after receiving

notice of the judgnent, contrary to the record and inconsi stent

1 A district court's denial of a notion to excuse delay is reviewable
for abuse of discretion. Allied Steel v. City of Abilene, 909 F.2d 139, 142 (5th
Cir. 1990).
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wth his two subsequent notions (to file an untinely appeal).
Thus, Roberts presented no credi bl e evidence expl ai ning why he did
not file a tinely notice of appeal of the dismssal of his
conplaint. On these facts, Roberts made no show ng of excusable
negl ect. Accordingly, we hold that the district court did not
abuse its discretion in denying Roberts' second notion for out-of-
time appeal .?
11
For the foregoing reasons, we AFFIRMthe order of the district

court denying Roberts' notion for out-of-tine appeal.

2 The al | egations in Roberts' second notion attack the grounds for the

district court's denial of his first nmotion. Thus, Roberts' second nmotion coul d
al so be construed as a notion for relief fromthe district court's order denying
his first nmotion. Feb. R Qv. P. 60(b). See Lathamv. Wells Fargo Bank, N A
987 F.2d 1199, 1203 (5th Gr. 1993) (construing "nmotion to set aside order of
di smssal ," which attacked grounds for denial of earlier notion, as Rule 60(b)
notion for relief froman order). Since a district court's denial of a notion
for relief froman order is also reviewable only for abuse of discretion, Seven
El ves, Inc. v. Eskenazi, 635 F.2d 396, 402 (5th Cr. 1981), characterization of
Roberts' notion as a Rule 60(b) notion for relief froman order woul d not affect
our hol di ng.
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