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FOR THE FI FTH Cl RCU T

No. 95-30431

JOHN O SHI LLI NG
Petitioner - Appellant
V.

BURL CAIN, Acting Warden, Louisiana State Penitentiary
STATE OF LQU SI ANA

Respondents - Appel | ees

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA-94- 3253-F)

March 11, 1996
Before KING W ENER, and BENAVIDES, Ci rcuit Judges.

PER CURI AM *
John Shilling appeals the district court's dismssal of his
petition for a wit of habeas corpus under 28 U S.C. § 2254. W

affirm

| . FACTS AND PROCEDURAL BACKGROUND

After ajury trial in Louisiana state court, John Shilling and

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



Herman Billiot were found guilty of the nurder of Janes Stache.
The Louisiana Suprenme Court recounted the facts of the case as
fol | ows:

Through the testinony of two fenmal e eyewi t nesses, it was
proven that Billiot, Shilling and another unidentified
mal e were out on the town visiting various Getna and
Marrero, Louisiana, nightspots. Late in the evening they
met with Panela LeBlanc at one of these ni ghtspots and
still later nmet with Stephanie (Penny) Plaisance at
anot her nightspot. This group went to yet another bar
where Ms. LeBlanc net the victim Janmes Stache. After
they had all consuned sone unknown quantity of beer, the
party of six left in Shilling's autonobile traveling
towards Lafitte, Louisiana. The unidentified nmal e passed
out in the car and remai ned unconsci ous for the remai nder
of the night. On the way to Lafitte, in the early pre-
dawn hours, Shilling stopped his autonobile twce,
presumably so he and others could answer the call of
nature. The first place he stopped was too well |it and
there were t oo many peopl e near by wat chi ng anot her car on
fire. Shilling then drove down the road a little further
and stopped a second tine. Billiot, Shilling and the
victim with the help of the defendants got out of the
car and wal ked about ten (10) feet fromthe side of the
vehi cl e. Billiot and Shilling then began to beat and
kick the victim both pulling knives to cut and stab him
The defendants beat the victimsensel ess and robbed him
of $30. 00. Billiot and Shilling then returned to the
ot hers and drove away to Shilling' s residence in Lafitte,
| eaving the victim for dead on the side of the road.
Soon after arriving at his residence, Shilling and
Billiot left the two wonen and returned to the scene of
the initial attack to find Shilling's lost knife. \Wen
they arrived, they found the mssing knife and the
victim still alive, trying to hitchhike.

The defendants put the victiminto their autonobile
and drove a little further down the road to a nore
secl uded spot. They dragged the victim from the back
seat out to the edge of a bayou; each of them punching
the victimin the throat, Billiot first, then Shilling,
wher eupon Shilling then slit the victims throat with his
kni fe; pushed his head under water and stood on hi muntil
the victimeventually drowned. The defendants returned

to Shilling's residence, to pick up the two wonen and
take them hone, telling them how they had finished off
the victim Shilling also threatened the wonen wth

death if they told anyone about the killing.
State v. Shilling, 440 So. 2d 110, 111-12 (La. 1983) (quoting State
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v. Billiot, 421 So. 2d 864, 866 (La. 1982)).

After Shilling was found guilty of first degree nurder, he was
"sentenced to life inprisonnment without benefit of parol e probation
or suspension of sentence,"? and the conviction and sentence were
affirmed on direct appeal. Id. Shilling exhausted his state

habeas renedies. State ex rel. Shilling v. Witley, 637 So. 2d 459

(La.), clarification granted, 642 So. 2d 183 (La. 1994).

On Novenber 2, 1994, Shilling filed a federal habeas corpus
petition under 28 U S C § 2254. He filed a nenorandum and
exhibits in support of that petition. At the order of the
magi strate judge, the state filed a nenorandumi n opposition to the
petition. The magistrate judge issued his report and
recommendation that Shilling's petition be denied. Shilling
objected to this recomendation. The district court adopted the
magi strate judge's report and recommendati on. Shilling filed a
noti ce of appeal and a notion for a certificate of probable cause,
which the district court denied. On appeal, we granted Shilling's

nmotion for a certificate of probabl e cause.

1. STANDARD OF REVI EW
In review ng the habeas proceedings of a prisoner in state
custody, we generally nust accord a presunption of correctness to

state court findings of fact. Mnn v. Scott, 41 F. 3d 968, 973 (5th

Gir. 1994) (citing 28 U.S.C. § 2254(d)), cert. denied, 115 S. O

1977 (1995). We review the district court's findings of fact for

2 "Billiot was convicted of second degree murder and
sentenced to life inprisonnment.” Shilling, 440 So. 2d at 111 n. 1.



clear error and deci de concl usi ons of | aw de novo. | d.

I11. DI SCUSSI ON

Shilling raises five issues in the instant federal habeas
corpus petition: (1) whether the instruction to the jury on the
| aw of principals was constitutionally infirm (2) whether Shilling
was denied a fair trial because all potential jurors unwilling to
i npose the death penalty were excluded fromthe jury; (3) whether
the jury instruction on reasonable doubt was constitutionally
infirm (4) whether the prosecution suppressed excul patory evi dence
and knowingly wused perjured testinony;, and (5) whether the
prosecution failed to disclose an agreenent with the prosecution
W tness. W address these issues seriatim

A. The Jury Instruction on the Law of Principals

Shilling argues that he was deni ed due process in violation of
t he Fourteent h Arendnent because the trial court failed to properly
instruct the jury on specific intent. Shilling was charged with
first-degree nurder. To be convicted of such a crine, an
i ndi vidual mnust have the requisite nmental state--the specific

intent to kill or do great bodily harm State v. Shilling, 440 So.

2d at 112 (citing La. Rev. Stat. 14:30(1)). According to Shilling,
the court's instruction on the law of principals relieved the State
from proving beyond a reasonable doubt that he had the specific
intent to kill.

To support his argunent, Shilling relies on State v. Wst, 568

So. 2d 1019 (La. 1990), and on a habeas-corpus action brought by a

Loui si ana state prisoner, Flowers v. Blackburn, 779 F.2d 1115 (5th

Cr.), cert. denied, 475 U S. 1132 (1986). In West's case, West
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testified that an acquai ntance kidnapped two people and |ater
murdered themin front of him The jury charge stated in part,
"All persons, knowi ng the unlawful intent of the person commtting
the crinme . . . are principals and are equal offenders and are
subject to the sane punishnent."” West was convicted of first-
degree nurder. The jury charge in Wst was found to be erroneous
because it mght have led the jury to believe that specific intent
could be inplied fromthe nere fact that the defendant knew of his
co-perpetrators' intent. 568 So. 2d at 1024. Simlarly, in
Fl owers, where the defendant clained that a confederate had raped
and killed the victim we held that the jury instructions on the
| aw of principals--identical to those given in Wst--could have
allowed the jury to find the defendant guilty of first-degree
murder wi thout finding that he had a specific intent to kill, as
requi red by Louisiana law. 779 F.2d at 1121.

The instructions on the law of principals given by the trial
court in this case were virtually the sane as those found to be
constitutionally deficient in West and Fl owers:

All persons knowing the unlawful intent of the person

commtting the crinme, who were present, consenting

t heret o, and ai di ng and abetting either by furnishingthe

weapons of attack, encouraging by words or gestures, or

endeavoring at the tinme of the comm ssion of the offense

to secure the safety or the conceal nent of the offender,

are principals and equal offenders and subject to the

sane puni shnent .

As in Wst and Flowers, the instruction lacks an explicit
explanation that the jury nust find that each individual had the

specific intent to kill. Although the trial court noted that the

jury nmust find every elenent of the crine for each defendant in



order to convict, we have held that such a general instruction is
not sufficient to cure erroneous instruction on the |aw of
principals. Flowers, 779 F.2d at 1122-23 ("The charge read as a
whol e does not alleviate the error.").

However, federal habeas courts do not grant relief solely on

the basis that a jury charge was erroneous. Estelle v. MGiire,

502 U.S. 62, 72 (1991). It nust be established that the particul ar
charge at issue violated sone constitutional right when viewed in
the context of the trial record and the jury instructions as a
whole. 1d. The question is "whether the ailing instruction by
itself so infected the entire trial that the resulting conviction
vi ol ates due process." 1d. (citation omtted). Moreover, there
is a strong presunption that errors in jury instructions are

subject to harm ess-error analysis. See Rose v. Cdark, 478 U S.

570, 576-80 (1986). Thus, even if the instruction was erroneous,
where the error is harm ess, habeas-corpus relief is not warranted.

See Brecht v. Abrahanson, 113 S. C. 1710, 1721-22 (1993). In a

habeas proceeding, a constitutional error is not harmess if it
"had substantial and injurious effect or influence in determning
the jury's verdict." Id. (internal quotation marks and citation
omtted).

We conclude that the erroneous jury instruction in this case
did not have a substantial and injurious effect on the verdict.
Prosecution witnesses testified at trial that Shilling slit the
victims throat and then held the victims head under water to
ensure his death. "At trial neither Billiot or Shilling testified.

Shilling relied on the testinony of two witnesses to establish an
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alibi for his whereabouts on the night of the nurder."” State v.
Shilling, 440 So. 2d at 114. In view of the trial record and in
light of the fact that the jury found Shilling guilty of first

degree nmurder and his codefendant, Billiot, guilty of second degree
murder, it is unreasonable to believe that the jury convicted
Shilling on the basis of Billiot's intent and not his own.®* The

deficiency in the jury charge on the | aw of principals was harnl ess
error.
B. Exclusion of Jurors Unwilling to Inpose the Death Penalty
Shilling conplains that he was denied an inpartial jury

because six potential jurors were excused for cause based on their

3 The jury was instructed that:
[I]n order to convict the defendant of first degree
mur der you nust find:

1. t hat the defendants killed Janmes H Stache; and

2. that the defendants acted with the specific

intent to kill or to inflict great bodily har m
and

3. that the defendants were -engaged in the
perpetration or attenpted perpetration of an ar nmed

r obbery.

[I]n order to convict the defendant of second degree
murder, you nust find:

1. that the defendant killed the victim and

2. that the defendant acted with the specific

intent to kill or to inflict great bodily har m
OoR
1. that the defendant killed the victim whether
or not he had an intent to kill; or to irflict
great bodily harm
AND

2. that the killing took place while the
def endant was engaged in the conmm ssion or

attenpted comm ssion of an arned robbery or sinpl e
robbery, [aggravated rape, aggravated burgl ary,
aggravat ed ki dnappi ng, or aggr avat ed escape].



unwi | lingness to inpose the death penalty. He supports his

argunent by citing Gigsby v. Mabry, 637 F.2d 525, 529 (8th Cr.

1980) (remanding habeas petition for evidentiary hearing to
det erm ne whet her exclusion of jurors unable to consider inposing
death penalty subjected defendant to jury biased in favor of the
prosecution). As raised by Shilling, "[t]his theory has repeatedly
been rejected by this Court and has been held not to justify our

granting of a certificate of probable cause.”" Rault v. State, 772

F.2d 117, 133 (5th Cir. 1985), cert. denied, 476 U S. 1178 (1986).
The trial court's decision to exclude a juror because of the
juror's views on capital punishnent is entitled to the presunption

of correctness accorded under 8 2254(d). Wainwight v. Wtt, 469

U S 412, 429 (1985). "[T] he decisive question is whether the
juror's views woul d prevent or substantially inpair the perfornmance
of his duties as a juror in accordance with his instructions and
his oath." Mann, 41 F.3d at 980 (internal quotation marks and
citation omtted). The Constitution does not prohibit the
exclusion of a venire nenber for cause when it is clear that he or

she cannot faithfully render a verdict according to the evidence.

Id. at 981; see also Adans v. Texas, 448 U S. 38, 45 (1980) (noting
that the State may insist jurors conscientiously apply the | aw as
charged by the court).

In this case, the trial court took care not to automatically
exclude potential jurors who verbalized reservations about the
death penalty. N ne potential jurors in all expressed a rel uctance
to inpose the death penalty. After questioning each of these

potential jurors, the trial judge refused to dism ss three of them
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Shilling concedes that each of the six excused potential jurors
i ndi cated that he or she could not inpose the death penalty in any
case. Thus, Shilling's claimfails because the views of those six
potential jurors would "distort [their] ability to uphold the | aw. "
Mann, 41 F.3d at 981. This claimdoes not warrant habeas relief.
C. The Jury Instruction on Reasonabl e Doubt
Shilling argues that the trial court erroneously instructed

the jury on the issue of reasonable doubt. He contends that the

trial judge did not informthe jury, as required by State v. Mack,
403 So. 2d 8, 11 (La. 1981), that they could form a reasonable
doubt fromthe |l ack of evidence in the case.* As support for his
contention, Shilling points to a statenent nmade to potential jurors
prior to voir dire.

In reviewng this issue, the magistrate judge found as a fact
that the trial court issued the follow ng instructions:

The defendants are presuned to be innocent unti
each el enent of the crinme necessary to constitute [their]
guilt is proven beyond a reasonabl e doubt. The def endant
is not required to prove that he is innocent. Thus, each
def endant begins the trial with a clean slate.

The burden is wupon the State to prove each
defendant's guilt beyond a reasonable doubt. I n
considering the evidence, you nust give each defendant
the benefit of every reasonabl e doubt arising out of the
evidence or out of the lack of evidence. |If you are not
convinced of the guilt of each defendant beyond a
reasonabl e doubt, you nust find himnot guilty.

(enphasi s added). As the record shows, the trial court did

instruct the jury they could find a reasonabl e doubt fromthe | ack

4 Mack requires that a trial judge include the exact
| anguage of article 804 of the Louisiana Code of Crim nal Procedure
in hisinstructions to the jury on reasonabl e doubt. Mack, 403 So.
2d at 11.




of evi dence. The language cited is virtually identical to the
| anguage of article 804 of the Louisiana Code of Crimnal
Procedure. W conclude that Shilling' s contention regarding the
reasonabl e doubt instruction has no nerit.

D. Suppression of Excul patory Evi dence

Shilling asserts that the state suppressed excul patory and
i npeachnent evidence in the form of a police report. The Brady

doctrine requires that the prosecution disclose evidence favorable

to the defense. Brady v. Maryland, 373 U S. 83, 87 (1963).
However, it does not nmandate that the prosecution allow conplete

di scovery of its files as a routine practice. United States v.

Agurs, 427 U. S. 97, 109-10 (1976). A prosecutor's failure to
di sclose information anobunts to a constitutional violation only
where the nondi scl osure deprives the defendant of a fair trial
Id. at 108.

To prevail on his Brady claim Shilling nmust showthat (1) the
prosecuti on suppressed evidence, (2) the evidence was favorable to

hi s defense, and (3) the evidence was material. East v. Scott, 55

F.3d 996, 1002 (5th G r. 1995). "Undi scl osed evidence is nmateri al
if "there is a reasonable probability that, had the evidence been
di scl osed to the defense, the result of the proceedi ng woul d have
been different.' A reasonable probability is "a probability that
is sufficient to underm ne confidence in the outcone.'" I d.

(citing United States v. Bagley, 473 U S. 667, 682 (1985)).

Shilling asserts that LeBlanc's trial testinony was
i nconsistent wwth information contained in the police report. The

testinony that LeBlanc gave regardi ng which barroom she was in at
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different points in the evening was at tines inconsistent wwth the
i nformati on she had given in the police report. LeBlanc testified
at trial that she was not drunk at the time of the comm ssion of
the crinme, but in the police report she indicated that she was
dr unk. Additionally, Shilling contends that the police report
i ndi cated that prosecution witness Plaisance was angry and afraid
of hi mbecause she believed that Shilling had stol en $350 from her
common- | aw husband.

Shilling further asserts that the prosecution should have
di scl osed a m ssing persons report which noted that the victi mwas
| ast seen alive at 10:00 p.m on February 23, 1981, because LeBl anc
and Pl ai sance testified that the nurder occurred on February 20,
1981. At trial, Dr. Alvaro Hunt, a pathologist, testified that the
victim died between 9:00 a.m on February 23 and 9:00 a.m on
February 26. The m ssing persons report and the pathologist's
testi nony suggest that LeBlanc and Plaisance testified to an
incorrect date for the nurder.

The district court found that the inconsistencies between the
police report and the trial testinony were not material. The
testi nony of prosecution w tness Pl ai sance was virtually unshakabl e
despite rigorous cross-exam nation. Mreover, the state reinforced
the testinony of LeBlanc and Pl ai sance by linking Shilling to the
crime through the presentation of physical evidence, such as bl ood
stains on the rear seat of Shilling's car, evidence of damage to
the exterior of the car--supporting testinony that the victinms
head was smashed against the vehicle, and photos of a wound to

Shilling's hand. W conclude, as the district court did, that any
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i nconsi stenci es which could have been brought out during cross-
exam nation of LeBlanc though the use of the contested suppressed
evi dence woul d have been insufficient to alter the jury's verdict.

Shilling al so argues that the prosecution knowingly utilized
perjured testinony because the prosecutor was aware of
i nconsi stenci es between the police report and the trial testinony.
A different standard of materiality applies to a charge of know ng
use of perjured testinony than applies to a Brady claim

Kirkpatrick v. Witley, 992 F.2d 491, 497 (5th Gr. 1993). "[I]f

the prosecutor has know ngly used perjured testinmony or false
evidence, the standard is considerably |ess onerous: t he
conviction "nust be set aside if there is any reasonabl e |ikelihood
that the false testinony could have affected the jury's verdict.

"" 1d. (quoting Bagley, 473 U S. at 679 n.9). W find that
Shilling has failed to neet even this |ess onerous standard.
Mor eover, there is no evidence that the prosecuti on know ngly used
perjured testinony.

W conclude that Shilling's clains that the prosecution
suppressed evidence and know ngly used perjured testinony do not
warrant habeas relief.

E. Failure to Disclose Agreenent with Prosecution Wtness

Shilling asserts that the state failed to disclose an
agreenent that it had with key prosecution wtness LeBl anc. He
argues that disclosure of this agreenment would have allowed the
defense to show w tness bias. To support his contention of an

agreenent, Shilling has produced two handwitten docunents

purported to be letters from LeBl anc.
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The supposed agreenent addressed mnor charges for public
drunkenness, resisting arrest, refusing to nove on, and sinple
battery. These arrests were all put before the jury, and on cross
exam nation, LeBlanc admtted that she was to be tried on a charge
of prostitution. She specifically denied that she had nade any
agreenent with the prosecution. The state denies that any deal was
made with LeBlanc and supports this assertion with an affidavit
fromPatrick Leitz, the Assistant District Attorney who prosecuted
Shilling's case. The two handwitten docunents have not been
aut henticated in any manner, and the district court found themto
be insufficient to show that LeBlanc's testinony was obtained
t hrough an agreenent with the state.

Shilling has produced no evidence to support his contention
that there was a secret agreenent to secure LeBlanc's testinony
against him W conclude that the claimthat Shilling was denied
due process because the prosecution failed to disclose

an agreenent with a key prosecution witness is neritless.

I V. CONCLUSI ON

For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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