IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30415
Summary Cal endar

M CHAEL R LI KER
and
GARY SAMPSON, SR,

Pl aintiffs-Appell ees,

VERSUS

JOHNNY MARI NO,
Sheriff of St. Charles Pari sh,
ROBERT DALE,
and
JULES TARULLO,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(93-1201-M

January 31, 1996
Before KING SM TH, and BENAVIDES, G rcuit Judges.
PER CURI AM *

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



M chael Liker and Gary Sanpson, Sr., filed this civil rights
action against defendants-appellants Sheriff Marino and Deputy
Sheriffs Dale and Tarullo of St. Charles Parish. The defendants
appeal the denial of their summary judgnent notion based upon
qualified i munity.

The factual allegations of the conplaint may be summari zed as
foll ows: Liker and Sanpson were hired as deputies in 1990 and 1978,
respectively. In April 1992, the defendants subjected them to
fal se arrest and inprisonnent and unl awful searches and sei zures
and then caused themto be indicted for arned robbery, conspiracy,
extortion, and nal feasance. The defendants al so suspended them
W t hout pay, denial renewal of their deputies’ conm ssions, and
suspended their enployee benefits. They did so based upon
Sanpson’s being a black man and in retaliation for “personal
political benefits” of the plaintiffs, which violated their First
Amendnent rights.

The evidence shows that Liker and Sanpson were accused of
st oppi ng Vi et nanese notorists for speedi ng and t hen demandi ng cash
paynments on the spot to avoid receiving citations. In 1994, in
connection with the accusations, Liker pled guilty to one count of
mal f easance in office, and a jury convicted Sanpson of extortion.

The parties consented to proceed before a magistrate judge.
I n February 1995, the defendants noved for sunmary judgnent on the
basis of qualified immunity. They observed that the plaintiffs,
since they had filed their conplaint, had been crimnally convicted

for their m sconduct agai nst Vietnanese notorists and do not argue



that any stages of the crimnal proceedings against them—the
arrest, incarceration, and indictnment—were unlawful. As to the
allegations of illegal enploynent actions, the defendants nain-
tained that they were entitled to qualified i munity.

In response to the sunmary judgnent notion, the plaintiffs
explicitly “abandon[ed] all clains except that of retaliatory
arrest . . . and discharge.” They admtted that they had been
convicted of crinmes for “shaki ng down” Vi etnanese notorists. They
asserted that other officers also had engaged in the illegal
shakedowns but had not been charged with any w ongdoi ng. In an
affidavit, they explained that they were open supporters of
Marino’ s opponent in the sheriff’s race.

The magi strate judge ordered the plaintiffsto file affidavits
from persons with personal know edge of facts showi ng that other
officers had engaged in the illegal activity. Then, w thout
waiting for the plaintiffs to conply with his order, the magi strate
judge denied the sunmmary judgnent notion with a one-sentence
expl anation: “There are contested issues of material fact as to
whet her plaintiffs would not have been arrested and term nated from
enpl oynent ‘but for’ their support of the Sheriff’s political
opponent.”

In a notion for reconsideration, the defendants stated,
“[What the plaintiffs are arguing is that they have sone sort of
bi zarre immunity from prosecution because they are political
opponents of the sheriff.” Relying upon the analytical franmework

prescribed in M. Healthy School Dist. Bd. of Educ. v. Doyle, 429




U S 274 (1977), they contended that the plaintiffs’ crimnal acts
were legitimate, nonpretextual grounds for term nation.

The court denied the reconsideration notion, observing only
that the plaintiffs alleged that they had been singled out for
retaliation and term nation because they had supported Marino’'s

opponent. Citing Matherne v. Wlson 851 F.2d 752 (5th Cr. 1988),

and not addressing the case authority cited by the defendants, the
magi strate judge found that their right not to be singled out for

such retaliation was clearly established.?

.
An order denying a summary judgnment notion based upon a
qualified immunity defense is imediately appeal able under the
collateral order doctrine to the extent that it turns on an issue

of | aw. Mtchell v. Forsyth, 472 U S. 511, 530 (1985). The

plaintiffs concede that they can point to no case establishing that
a sheriff cannot, on the basis of their political support,
sel ectively prosecute deputies for crimnal activity. There being
no clearly established right, the defendants are entitled to
qualified imunity. This is a perfectly sensible result, for the

plaintiffs in fact were convicted of the serious offenses for which

! Matherne involved a fired St. Charles Parish deputy sheriff who had

canpai gned for the opponent of Marino's predecessor. The deputy sued under
§ 1983 for violation of his First Arendment rights. 851 F.2d at 755. The
sheriff argued that he was entitled to qualified imunity. 1d. Al though the

court found that the sheriff was entitled to qualifiedinmmunity in his individua
capacity, the court affirmed a jury verdict in favor of the deputy against the
sheriff in his official capacity, finding that, where the deputy’'s political
activities did not inpair his professional judgnent, the sheriff's termnation
of himviolated his First Anendnent rights. 1d. at 757-58, 761. The deputy in
Mat herne was not alleged to have engaged in any crimnal w ongdoing.
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they were prosecuted. There is no issue of material fact, as the
“Issue” of whether the plaintiffs would have been fired but for
their political support is immaterial in the absence of a clearly
establ i shed right.

The order denying sunmmary judgnment i s REVERSED, and judgnent
i s RENDERED for defendants.



