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PER CURI AM *
BACKGROUND

A jury found Jerry Joe Tubbleville guilty of conspiring to
manuf acture anphetam ne, conspiring to distribute anphetam ne

within 1,000 feet of a school, several substantive offenses

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



involving the possession and distribution of anphetam ne,
endangering human |life while manufacturing a control |l ed substance,
and carrying and using firearns during the conm ssion of a drug-
trafficking offense. The district court sentenced Tubbleville to
272 nonths of inprisonnent and six years of supervised rel ease.

Tubbleville filed a direct appeal. This Court affirmed his
conviction. He also filed a notion pursuant to 28 U S.C. § 2255,
whi ch was denied by the district court. This Court dismssed his
appeal of the denial for want of prosecution. Tubbl evill e then
filed anot her § 2255 notion, which the district court di sm ssed as
an abuse of the § 2255 procedure, pursuant to Rule 9 of the Rules
Governing 8 2255 cases. This Court affirnmed that dism ssal.

Tubbl evill e, proceeding pro se, filed a notion to nodify an
i nposed term of inprisonnment pursuant to 18 U S.C. 8§ 3582(c)(2).
He argued, anong other things, that Anmendnent 484 to the
Cui delines, regarding determnation of the quantity of drugs on
whi ch to base a sentence, excludes materials that nust be separated
froma control |l ed substance before the controll ed substance can be
used. Tubbleville asserted that his sentence should be reduced
because it was based on a drug anount derived fromthe anmount of
unprocessed chem cal s seized at the | aboratory. The district court
deni ed the notion, concluding that Arendnent 484 was inapplicable
because it anmended comentary to U.S.S.G § 2D1.1 and the quantity
of drugs attributed to Tubbleville was determ ned usi ng comrent ary
to § 2D1. 4.
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Tubbleville argues that the district court erred when it
denied his 8§ 3582(c)(2) notion, raising his district court argunent
that his sentence should be reduced pursuant to Amendnent 484.
Reduction pursuant to 8§ 3582(c)(2) is discretionary, and this Court
reviews a district court's refusal to | ower a defendant's sentence

for abuse of discretion. United States v. Shaw, 30 F.3d 26, 28

(5th Gr. 1994). However, this Court reviews a district court's

factual findings made in a 8 3582(c)(2) proceeding for clear error.

United States v. Mms, 43 F.3d 217, 220 (5th Gr. 1995).

When t he Sent enci ng Comm ssion | owers a sentenci ng range after
a def endant has been sentenced, the district court may reduce the
termof inprisonnent on notion of the defendant or the Director of
the Bureau of Prisons or sua sponte. 18 U . S.C. 8§ 3582(c)(2). A
8§ 3582(c)(2) notion applies only to guideline anendnents that
operate retroactively, as |listed in the policy statenent

8§ 1B1.10(d). United States v. Mller, 903 F.2d 341, 349 (5th Gr

1990). Anendnent 484 is one of the listed anendnents. Tubbleville
relies on application note 1 of § 2D1.1, which was anended
retroactively by Anendnent 484. Effective Novenber 1993, Anmendnent
484 changed application note 1 of 8§ 2D1.1 to provide:

M xture or substance does not i ncl ude
materials that nust be separated from the
controlled substance before the controlled
subst ance can be used. Exanpl es of such
materials include the fiberglass in a
cocai ne/ fi bergl ass bonded sui tcase, beeswax in
a cocai ne/ beeswax statue, and waste water from
an illicit laboratory used to manufacture a
control |l ed substance. |f such material cannot
readily be separated from the mxture or
subst ance that appropriately is counted in the
Drug Quantity Table, the court nmy use any
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reasonabl e net hod t o approxi mate t he wei ght of
the m xture or substance to be counted.

Amendnent 484, U . S.S.G App. C see United States v. Towe, 26 F. 3d

614, 616-17 (5th Cr. 1994). Chem cals seized before the end of
processing are |i kew se excluded fromconsi deration at sentencing.
Amendnent 484.

The sentencing court adopted the Presentence Report (PSR)
The PSR indicated that 1.9 kil ograns of anphetam ne were sei zed at
the lab site and that, based on the anmount of precursor chem cals

seized, the l|lab could have produced another 23.64 kilograns of

anphet am ne. These anmobunts were conbined, and a total of 25.5
kil ograns of anphetam ne was reached. That anount was doubl ed
pursuant to 8 2D1.3(a)(2)(B), for nearness to a school, to

cal cul ate Tubbleville's base offense |evel.
Tubbl evil | e was sentenced on April 4, 1990. Commentary to the

1989 version of 8§ 2D1. 4, applicable when Tubbleville was sentenced

(see United States v. MCaskey, 9 F.3d 368, 372 (5th Gr. 1993),
cert. denied, 114 S. C. 1565 (1994)), provided that, when the

anount of drugs seized does not reflect the scale of the offense,
the court shall approximate the quantity of the controlled
substance. 8§ 2D1.4 comment. (n.2). In making this determ nation,
the court nmay consider the size or capability of any |aboratory
i nvol ved. 1d.

Section 2D1. 4 was del eted and consol i dated with the gui del i nes
applicable to the underlying substantive offenses. Appl i cation

Note 2 to former 8 2D1.4 is identical to a portion of Application



Note 12 of current 8§ 2Dl1.1, the guideline applicable to the
underlyi ng substantive offense of manufacture of nethanphetam ne.

As noted above, the sentencing court concluded that Amendnent
484 was i napplicabl e because it anmended comentary to 8 2D1.1 and
the quantity of drugs attributed to Tubbleville was determ ned
using commentary to § 2D1. 4.

Al t hough fornmer § 2D1.4 was not nmentioned, this Court held in
United States v. Taylor, No. 94-40438 (5th Cr. Sept. 16, 1994)

(unpubl i shed), that Anendnent 484 was inapplicable to Taylor's
sentence because his sentence was not based on a "mxture or
subst ance" contai ni ng waste products or unusable chem cals, which
Amendnent 484 proscribes. Instead, Taylor's sentence was based on
an approxi mat ed anmount of precursor chem cals (per §8 2D1.1 comment.
(n.12)) which contained no anount of a controlled substance. G ven
this Court's holding in Taylor, the district court did not abuse
its discretion when it denied Tubbleville's § 3582(c)(2) notion.
AFFI RVED.



