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March 20, 1996

Before JONES, EM LIO M GARZA, and BENAVI DES, Circuit Judges:
EDI TH H JONES, Circuit Judge:”

The Associ ation of Community Organi zations for Ref ormNow
(“ACORN’) appeal s the district court’s grant of sunmary judgnent in
favor of the Equal Enploynent Opportunity Conm ssion (“EEQCC),
ordering ACORNto conply with EEOCC reporting requirenents by filing
an Enpl oyee I nformation Report (“EEO 1") for every year since 1990.
After reviewwing de novo the district court’s grant of summary
judgnent and after considering the evidence in the |ight nost

favorable to ACORN, this court AFFI RVS.

Pursuant to Local Rule 47.5, the court has determ ned that this opinion
should not be published and is not precedent except under the limted
circunstances set forth in Local Rule 47.5. 4.



ACORN is a multi-state, nonprofit advocacy organi zati on
dedi cated to the advancenent of | ow and noderate i ncome Anmericans.
Wiile twenty-nine states and the District of Colunbia authorize
ACORN to conduct its advocacy activities, it has offices only in
four states. Since at |least January of 1990, ACORN has
conti nuously enpl oyed over 100 persons.

Title VIl of the Cvil R ghts Act of 1964 requires
enpl oyers to file with the EEOC an Enpl oyers I nformati on Report, or
EEOC-1, if they enploy at |east 100 enployees in the fifty states.
42 U.S.C. 8§ 2000e-8(c). Even though ACORN enploys the requisite
nunber of personnel to trigger this reporting requirenment, it has
consistently refused to conplete and file an EEO- 1 si nce January of
1990.

Seeking to redress ACORN s refusal, the EECC filed suit
inthe Eastern District of Louisiana. ACORN initially repliedthat
the EECC | acked jurisdiction over it because ACORN was not an
organi zation “affecting comerce.” ACORN further argued that the
EECC s reporting requirenents unconstitutionally inpinge on its
First Amendnent rights to association, expr essi on, and
organi zati onal privacy. The district court, rejecting each of
t hese contentions, ordered ACORNto file an EEOC- 1 report for every
year since 1990.

This court reviews the district court's grant of sunmary
j udgnent de novo, enploying the sane criteria under Fed. R Cv. P
56 used in that court. Burfield v. Brown, More & Flint, Inc., 51
F.3d 583, 588 (5th Cr. 1995).



1. Jurisdiction: “Affecting Comerce”

Enpl oyers subject to Title VII nust engage in activities
that “affect commerce.” See 42 U.S.C. 8§ 2000e(b). ACORN contends
that the district court erred when it concluded that ACORN s
advocacy activities affect comerce in such a manner that the EECC
can assert jurisdiction over ACORN through Title VII.

The Suprene Court has instructed that the phrase “affect
comerce” evinces the intent of Congress to exercise the full
extent of its power under the Comerce C ause. Polish Nat’|
Alliance of the U S v. NLRB, 322 U S 643, 647, 64 S.C. 1196
1198 (1944). Likewise, this court has held the phrase should be
construed liberally to effectuate and naximze the renedi al
purposes of Title VII. See, e.g., Harvey v. Bl ake, 913 F.2d 226,
227 (5th Gr. 1990). See also, EEOC v. Ratliff, 906 F.2d 1314,
1316 (9th G r. 1990) (jurisdictional requirenent that an enpl oyer’s
activities affect commerce is easily satisfied). Even though an
organi zati on such as ACORN does not operate for profit, if its
activities affect commerce, the organi zati on i s nonet hel ess subj ect
to Title VII. See NLRB v. Yeshiva Univ., 444 U. S. 672, 681 n.11
100 S.Ct. 856, 862 n.11 (1980); NLRB v. Lighthouse for the Blind,
696 F.2d 399, 404 n.21 (5th Gr. 1983); McClure v. Salvation Arny,
460 F.2d 553, 557 (5th Gir.), cert. denied, 409 U.S. 896 (1972).

Construing the <commerce requirenent of Title VI
liberally, the district court properly concluded that ACORN s
activities affect comerce. Facts stipulated by ACORN prove as

much. ACORN has offices in three states as well as the District of



Col unbi a and either conducts business or is registered to do so in
twenty-seven other states. It enploys continuously at |east 100
persons per year, while regularly enploying nearly 500 enpl oyees
yearly. ACORN frequently conducts business wth other conpanies
engaged in interstate comerce. It rents commercial property in
several states. It withholds fromits enpl oyees’ paychecks federa
i ncone taxes, OASDI taxes for Social Security and Medicare and
various state and | ocal incone taxes.

Considering the nature and extent of ACORN s business
activities, the district court reasoned that if ACORN were to shut
down, the cessation would burden or obstruct conmerce because
“[mail and phone services would no longer be utilized. Ofice
supply and repair services would no longer be utilized. Various
medi a forns woul d be affected. And, finally, hotel[s] and airlines
woul d be inpacted.” Moreover, in its advocacy activities, ACORN
sonetinmes undertakes deliberately to affect commerce in order to
pronote soci al change. These connections to conmerce nay be snal
in absolute ternms, but they are sufficient to characterize ACORN as
an enpl oyer that affects commerce under the purview of Title VII.
See, e.g., Polish Nat’'| Alliance, 322 U S. at 645-46, 64 S. Ct. at
1198 (concluding that a fraternal benefit society providing
i nsurance to nenbers in twenty-seven states was subject to the NLRA
because its activities affected conmmerce); NLRB v. Inperial House
Condom nium 831 F.2d 999, 1005 (11th G r. 1987) (holding that an
entity which 1is principally noncomercial and produces no

comodities nevertheless affects commerce by neeting payroll,



payi ng taxes, and transacting wth other businesses engaged in
i nterstate conmerce).

Contrary to ACORN s suggestion, this result is not
undercut by United States v. Lopez, = US | 115 S .. 1624,
1629-30 (1995). In Lopez, the Suprene Court affirmed this court’s
determ nation that the Gun-Free School Zones Act (“Act”) exceeded
congressional authority under the Commerce Cl ause because the Act
contained no “express jurisdictional elenment which mght limt its
reach to a discrete set of firearm possessions that additionally
have an explicit connection or effect on interstate conmerce.”
Lopez, = US at __ , 115 S. C. at 1631. Since there was no
particul ari zed showi ng of a |ink between the nere possession of a
firearmnear a school and interstate comerce, the Court held the
Act unconstitutional, explaining that

[t] he possession of a gun in a |ocal school

zone is in no sense an econom c activity that

m ght t hr ough repetition el sewher e,

substantially affect any sort of interstate

comerce. Respondent was a | ocal student at a

| ocal school; there is no indication that he

recently noved in interstate commerce, and

there is no requirenent that his possession of

the firearm have any concrete tie to

interstate commerce.

Lopez, = US at __ , 115 S.C. at 1634.

Unli ke the Act overturned in Lopez, Title VIl has express
jurisdictional provisions intended to denmarcate congressional
authority. See, e.g., 42 U.S.C. §8 2000e(b). Further, as discussed
earlier, despite ACORN s assertion that its advocacy activities are
neither economc nor comrercial, the organization's activities

af fect commerce, by neans of the hiring of enployees in severa
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states, the purchasing of supplies, the rent or purchase of
commerci al property, and the use of airline, hotel, nedia and ot her
conmmuni cati on services. In this case, unlike Lopez, there is a
di scerni bl e |l'ink between ACORN s activities and interstate comerce
sufficient to subject ACORN to the EEOC s jurisdiction.

2. First Amendnent C ains

a. Ri ght of Private Association

ACORN alternatively contends that EEOC s reporting
requi renents including the EEG-1 are unconstitutional, violating
ACORN s right of private association. ACORN asserts that when
i ndividuals associate for noncommercial reasons, the First
Amendnent i nposes upon governnent a heavy burden to justify any
attenpts to regul ate such associ ation. See, e.g., Federal Election
Commi n v. Massachusetts Ctizens for Life, Inc., 479 U S. 238, 107
S.Ct. 616 (1986); Abood v. Detroit Bd. of Educ., 431 U S. 209, 97
S.C. 1782 (1977). The district court disagreed that ACORN was
entitled to strenuous First Amendnent protection, concluding that

ACORN | acks t he per sonal , famly-1ike

relationship required to entitle it to

‘“private association’ protection. It is both

large in size and solicits contributions from

total strangers. The ‘private association’

aspect of the freedomof associ ation protected

by the First Anmendnent is not applicable to

t he case at bar.

To support its claimthat the district court erred, ACORN
relies on the right of “identity construction” purportedly
announced in Roberts v. United States Jaycees, 468 U S. 609, 104
S.Ct. 3244 (1984). In Roberts, the Suprene Court instructed that

[ b] ecause the Bill of R ghts is designed to

6



secure individual liberty, it nust afford the

formati on and preservation of certain kinds of

hi ghly personal relationships a substantia

nmeasur e of sanct uary from unjustified

interference by the State . . . . [(]ertain

ki nds of personal bonds have played a critical

role in the culture and tradition of the

Nation by cultivating and transmtting shared

ideals and beliefs . . . . Protecting these

rel ati onshi ps from unwar r ant ed state

interference therefore safeguards the ability

i ndependently to define one’s identity that is

central to any concept of |iberty.

Roberts, 468 U. S. at 618-19, 104 S.C. at 3250. The Court
identified factors that suggest whether a relationship nerits First
Amendnent protection: the small size of the related group; the
selectivity involved in creating and nmaintaining the affiliation;
and the seclusion from others in critical aspects of the
relationship. Roberts, 468 U S. at 620; 104 S.C. at 3250.

But the First Anmendnent right articul ated i n Roberts does
not extend to ACORN. In Roberts, the Court posited that the
relationships which nerit such First Amendnent protection are
deeply personal, such as those that “attend the creation and
sustenance of famly [including] marriage, childbirth, the raising
and education of children, and cohabitation with one’s rel atives.”
Roberts, 468 U. S. at 619; 104 S.Ct. at 3250. Although the Court
| ater acknow edged in Board of Directors of Rotary Int’l v. Rotary
Club of Duarte, 481 U. S. 537, 545, 107 S. . 1940, 1946 (1987),
that this associational right isnot limted to relationships anong
famly nenbers, it does “presuppose ‘deep attachnents and
commtnents to the necessarily few other individuals wth whom one

shares not only a special community of thoughts, experiences, and



beliefs but also distinctly personal aspects of one's life.
(quoting Roberts, 468 U. S. at 619-20, 104 S.Ct. at 3250) (enphasis
added) .

The bond between nenbers of ACORN is sinply not the type
of relationship contenpl ated by either Roberts or Rotary Int’| that
woul d nerit First Amendnent protection for “identity construction.”
After all, ACORN is a relatively expansive group with nenbers in
twenty-nine states and the District of Colunbia. The advocacy
group’s activities are rarely secluded; rather, many of its
activities, including recruiting nenbers, pronoting |egislation
referenda or other political action, and nobilizing public opinion
and consuner response are decidedly and intentionally public.
ACORN cannot denonstrate that its activities result froma deeply
personal rel ationship anong its nenbers that nerits First Arendnent
protection in the way that famlial relationships and others that
“have played a critical role in the culture and tradition of the
nation” assuredly do. Roberts, 468 U S. at 618, 104 S. Ct. at 3250.
The First Amendnent right of private association does not insulate
ACORN from conpliance with the EEOC s reporting requirenents,
i ncl udi ng EEO 1.

b. Ri ght of Expressive Association

ACORN al so asserts that its hiring practices, hence, its
ri ght of expressive association, would be profoundly affected by
these reporting requirenents, since conpliance would enable the
EECC to nonitor, control, and publicize ACORN s enploynment

practices. ACORN specul ates further that this inpact on its



enpl oynent practices woul d enable the EEOCCto regul ate indirectly,
yet inperm ssibly, the content of ACORN s advocacy. To ACORN, the
district court erred when it concluded that conpliance with the
EECC s reporting requirenments woul d not i npede ACORN s advocacy and
that, noreover, “thereis no[constitutional] basis for selectivity
in ternms of who should convey [ ACORN s] nessage.”

ACORN s conpl ai nts are unfounded, however, because the
EECC reporting requi renents sinply do not regul ate speech, attenpt
to suppress advocacy by ACORN, or inpose viewpoint discrimnation
or any other constitutionally inpermssible criteria on ACORN.
Neither in oral argunent nor inits briefs to this court did ACORN
denonstrate how conpliance wwth EEO- 1 would in any way inpede its
advocacy activities. The EEO- 1 nerely requires an enployer to
report the nunber of its enployees and identify its enpl oyees’
raci al and gender classifications. Because conpliance with the
EECC reporting requirenents does not restrict or interfere with
ACORN s advocacy in any articulated way, the district court
properly concl uded that such conpliance does not inplicate ACORN s
associ ational rights under the First Anmendnent.! See, e.g., Board
of Directors of Rotary Int’l v. Rotary Club of Duarte, supra, 481
US at 548, 107 S.C. At 1947 (“evidence fails to show how

admtting wonen to Rotary Clubs will affect in any significant way

1 Even if ACORN is concerned that its ability to advocate sonehow
requires it to ignore conpliance with Title VII| and to hire on the basis of
di scrimnation, that problem does not arise in this |lawsuit. Filing EEO 1
reports does not dictate ACORN s hiring practices. If and when a Title VII

enforcenent action is filed against ACORN for enploynment discrimnation, the
advocacy group nmay renew its First Amendnent defense.
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the existing nenbers’ ability to <carry out their various
pur poses.”)

C. Organi zational Right to Privacy

Finally, ACORN argues that it enjoys a constitutional
organi zational right to privacy that is sonehow i nvaded because t he
information required by the EEO- 1 would all ow ACORN s opponents to
exploit information concerning the organization’s denographics
Ther ef ore, ACORN concl udes, the governnent shoul d be precl uded from
conpelling ACORN s conpliance with the reporting requirenents
absent a showing that this conpliance substantially advances an
i nportant governnental interest.

But ACORN s concerns are again unsupported. The EEOC 1
does not require ACORN to divulge the nanes, identities, or any
ot her personal information about either its enployees or nenbers.
Instead of identifying such enployees or nenbers by nane or
address, the data conprise a statistical analysis of the racial and
gender conposition of ACORN s workforce. Because the EEO 1 does
not require ACORN to provide sensitive or personal information, it
does not interfere with whatever organi zational privacy rights that
ACORN may enjoy. See, e.g., Tony & Susan Al anb Found. v. Secretary
of Labor, 471 U S. 290, 305-06, 105 S.C. 1953, 1963-64 (1985)
(upholding the record keeping requirenent of the Fair Labor
Standards Act as a “routine and factual inquiry” that falls short
of unjustified governnental surveillance).

CONCLUSI ON

For the foregoing reasons, this court AFFIRVMS the
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district court’s grant of summary judgnent in favor of the EEOCC and
its order that ACORN conply with EECC reporting requirenents by
filing an EEO-1 for every year since 1990.
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