UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 95-30339
Summary Cal endar

LEROY JOHNSON,
Peti ti oner- Appel | ant,
VERSUS

TERRY TERRELL, Warden, Etc., et al.

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(94 Cv 3350)

Septenber 6, 1995
Bef ore DAVI S, BARKSDALE and DEMOSS, Circuit Judges.
PER CURI AM !
Johnson appeals the district court's dismssal of his § 2254
petition. W affirm
| .

Leroy Johnson, a prisoner of the State of Louisiana, is serving
a 30-year sentence for attenpted arned robbery and attenpted second
degree nurder. At trial, the prosecution introduced evidence that

Johnson, wearing a stocking nmask and a notorcycle helnet,

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



approached Larry Gdorioso in front of Samis Superette store and
demanded that dorioso give him a noney bag containing
approxi mately $8,000. d orioso resisted, and Johnson beat d ori oso
severely about the head with a wench and with the notorcycle
hel met until d orioso was able to reach his gun and shoot Johnson.

After exhausting state renedies, Johnson filed a pro se,

in forma pauperis, federal habeas corpus petition asserting that

his convictions for both attenpted second degree nurder and
attenpted arned robbery violate the Double Jeopardy C ause.
Johnson al so argued that the evidence was insufficient to support
his conviction for attenpted murder and that the trial court
i nproperly charged the jury concerning the elenents of attenpted
mur der .
1.
A
On appeal to this court, Johnson argues first that his
convictions violate the Double Jeopardy C ause, which prohibits
mul ti ple punishnents for the sanme offense. He contends that the
el emrents of both offenses - attenpted second degree nurder and
attenpted arned robbery were proved by the "sane evidence," and he
was puni shed twice for the "sane conduct."
Whet her different statutes punish the sane offense is

determ ned by the standard in Blockburger v. United States, 284

U S 299 (1932). See also, United States v. Singleton, 16 F.3d

1419, 1422 (5th Cr. 1994). That standard requires that the two

n>

statutes be conpared to determ ne " whet her each provision requires



proof of an additional fact which the other does not.'" Singleton,
16 F. 3d at 1422 (quoting Bl ockburger, 284 U S at 304). |If "either

statute contains no elenent not also found in the other statute,"
the statutes fail the Bl ockburger test, precludi ng puni shnent under

both. |1d.

Johnson concedes on appeal that he was convicted under two
different statutes that required proof of different elenents.

Under Bl ockburger, even if these convictions flow from the sane

course of conduct, there is no violation of the Double Jeopardy
Cl ause and Johnson's contention that his federal constitutiona
right was violated is wthout nerit.
B
Johnson's brief, liberally construed, also argues that the
evidence is insufficient to support his conviction for attenpted
second degree murder. Specifically, he challenges the sufficiency
of the evidence to prove the elenent of "specific intent to kill."
The appropriate standard of review in this collateral
chal l enge, notwithstanding any state-law standard, 1is that

enunciated in Jackson v. Virginia, 443 U.S. 307, 319 (1979):

"[T] he rel evant question is whether, after view ng the evidence in
the light nost favorable to the prosecution, any rational trier of
fact could have found the essential elenents of the crine beyond a
reasonabl e doubt." The elenents of the offense are defined by
state | aw Al exander v. MCotter, 775 F.2d 595, 598 (5th Cr.
1985) .

In Louisiana, the crine of attenpted second degree nurder



requires specific intent to kill. See State v. Allen, 571 So. 2d

758, 761 (La. Ct. App. 1990); State v. Pollard, 585 So.2d 634, 638

(La. C. App. 1991). "Specific crimnal intent is that state of
m nd whi ch exi sts when the circunstances indicate that the of fender
actively desired the prescribed cri mnal consequences to followhis

act or his failure to act." State v. Lindsey, 543 So. 2d 886, 902

(La. 1989) (quoting La. RS. 14:10(1)), cert. denied, 494 U S. 1074
(1990) .

At trial, dorioso testified that Johnson hit him over the
head "rapidly" wth sonething very hard. Johnson called him by
name and said "Larry, I'mgonna kill you." The two nmen struggl ed,
and d orioso grabbed Johnson's wist to stave off the wench in
Johnson's hand. At that point, Johnson hit Gorioso with the
nmot orcycl e hel met Johnson had been wearing. @ orioso al nost | ost
consci ousness and had to let go of the wench. Johnson started
hitting Goriosowththe wench again. d orioso managed to get to
hi s gun and shot Johnson.

Oficer Geg Cay of the New Ol eans Police Departnent, who
responded to the call, stated that d orioso was covered with bl ood
fromhis head to his shoulders. He was holding a gun and shouti ng
i ncoherently.

A orioso was taken to the hospital and underwent approxi mately
four hours of plastic surgery. The plastic surgeon testified that
G orioso's wounds were life-threatening. dorioso suffered severe
trauma about the face and scal p, 15 deep cuts on his scalp down to

his skull, cuts on his forehead and under the eyes, nassive



swel | i ng about the face, and nultiple fractures of the facial bones
and nose. The plastic surgeon wired the broken facial bones back
toget her and applied approximately 100 stitches to the wounds.
Viewing this evidence in the light nost favorable to the
prosecution, a rational trier of fact could have found beyond a
reasonabl e doubt that Johnson actively desired to kill d orioso
when he adm nistered the beating. Accordingly, the evidence was
sufficient to support Johnson's conviction for attenpted second
degree nurder. 2
L1,
For the reasons stated above, the judgnent of the district

court 1s AFFI RVED

2 Johnson asserts that the trial court erred inits
instruction to the jury on reasonabl e doubt. However, Johnson
did not raise this issue in the district court and we decline to
address it.



