IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30313
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
BRI AN J. CH SHOLM

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Mddle District of Louisiana
USDC No. 95-CA-20 (CR-92-41)
© August 24, 1995
Before KING JOLLY, and WENER, G rcuit Judges.
PER CURI AM *

Brian J. Chisholmfiled a notion to vacate, correct, or set
aside his sentence under 28 U S.C. § 2255 alleging that the
Gover nnment breached the plea agreenent; that the district court
erred in enhancing his sentence; and that the district court erred
i n not giving Chisholma one-point reduction for entering a tinely

guilty plea in addition to the two-point reduction he received for

acceptance of responsibility.

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.
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"[When a plea rests in any significant degree on a prom se or
agreenent of the prosecutor, so that it can be said to be part of
t he i nducenent or consideration, such prom se nust be fulfilled."

Santobello v. New York, 404 U S 257, 262 (1971). "[I]n

determ ning whether the terns of the agreenent have been viol at ed,
[the court] nust determ ne whether the governnent's conduct is
consistent with what is reasonably understood by the def endant when

entering a plea of guilty." United States v. Huddl eston, 929 F. 2d

1030, 1032 (5th Gr. 1991).

Chi sholmi s argunent that the Governnent breached the plea
agreenent |lacks nerit. "A notion brought under 28 U S.C. § 2255
can be denied without a hearing only if the notion, files, and
records of the case concl usively showthat the prisoner is entitled

tonorelief." United States v. Barthol onew, 974 F.2d 39, 41 (5th

Cr. 1992). The plea agreenent provides that Chi shol mnust receive
at |least five years and a maxi numof forty years for each of fense.
The pl ea agreenent contains no provision that the Governnent woul d
object to an enhancenent or guideline adjustnent nade by the
district court. The plea agreenent also expressly provides that
there was no agreenent with the Governnent as to the actual
sentence that would be inposed and that no other prom ses or
i nducenents had been nade. Thus, the record conclusively shows
that Chisholmis entitled to no relief.

Chi shol mMs challenges to the cal cul ation of his sentence are
not cogni zabl e under 8§ 2255 because they are nonconstitutional

i ssues that could have been raised on direct appeal. See United

States v. Vaughn, 955 F.2d 367, 368 (5th Cr. 1992). In the
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interests of judicial econony, this court will assune that the
district court treated Chisholms pro se 8 2255 notion as a
8§ 3582(c)(2) notion, and di sm ssed Chishol ml's sentencing clains on

the nmerits. See United States v. Mms, 43 F. 3d 217, 219 (5th Cr

1995). The district court's decision to reduce a sentence under

§ 3582(c)(2) is discretionary. United States v. Shaw, 30 F. 3d 26,

28029 (5th Cir. 1994).

Chi shol m contends that the district court should have given
hi man additional one-point reduction for entering a tinely guilty
pl ea under the U S. Sentencing GQuidelines 8 3E1.1. Chishol m was
sentenced after the anendnent to 8§ 3El1.1 becane effective.
Therefore, 8 3582(c)(2) is not applicable.

AFFI RVED.



