UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 95-30303

ELAI NE BORSKEY, ET AL.; JAVES A. BORSKEY; LEON Pl ERSON;
TERESA PI ERSON;, PEGGY MORAN; JAMES MORAN, and all
simlarly situated,
Pl ai ntiffs-Appellants,

VERSUS

MEDTRONI CS, | NCORPCRATED,
Def endant - Appel | ee

VERSUS

SANOFI W NTHROP PHARMACEUTI CALS,
Def endant .

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(94- Cv-2302)

Decenber 9, 1996
Before DAVIS and DUHE, Circuit Judges and DOAD', District Judge.

PER CURI AM 2

! District Judge of the Northern District of Chio, sitting by
desi gnati on.

2Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
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Appel l ants chall enge the district court's judgnment rejecting
their claim for damages for personal injuries predicated on
Loui siana products liability law and RICO The district court
rejected the RICO action on grounds that RI CO has no applicability
to an action for damages from personal injuries. W agree and for
reasons stated by the district court in its March 13, 1995 order
affirmthe dism ssal of the RI CO claim

The district court dismssed appellants' products liability
action as preenpted under the Medical Device Arendnents of 1976 to
the Federal Food, Drug and Cosnetic Act. 21 U S.C. 8§ 301 et seq.

Sone tine |later, the Suprene Court issued a decision in Medtronics,

Inc. v. Lohr, 513 U. S , 116 S. C. 2240, 135 L. Ed. 2d 700

(1996), which addresses the scope of the MDA s preenption
provision, 21 U S.C. § 360k(a).

Section 360k(a) of the MDA prohibits states from
"establish[ing] or continu[ing] in effect with respect to a device
i ntended for human use any requirenent” that is "different from or
in addition to, any requirenent applicable under this chapter to
the device" and that "relates to the safety or effectiveness of the
device or to any other matter included in a requirenent applicable
to the device." 21 U S.C. 8 360k(a). In Lohr, a plurality found
that "[n]othing in 8 360k denies [a state] the right to provide a

traditional damages renedy for viol ations of conmon-| aw duti es when

under the Ilimted circunstances set forth in Local Rule 47.5. 4.
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those duties parallel federal requirenents.” Lohr, 116 S. C. at
2255. The dissent agreed, stating that state |aw "clains are not
pre-enpted by 8 360k to the extent that they seek damages for [a
defendant's] alleged violation of federal requirenents.” 1d. at
2264.

To the extent that the appellants' state | aw actions set forth
violations of federal requirenents, they are not preenpted.
However, any other state |aw clains appellants wish to assert nust
be assessed individually in light of Lohr to determine 8§ 360k's
preenptive effect. This sort of analysis should be initially
undertaken by the district court, guided by the Lohr decision.
Thus, we vacate and remand the judgnent of the district court on
appel l ants' products liability clains for further consideration in
I'ight of Lohr and this opinion.

AFFI RVED | N PART, VACATED AND REMANDED | N PART.



