IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30302
Summary Cal endar

HERBERT H. W LLI AVS,
Petitioner- Appel | ant,

VERSUS

BURL CAI N,
Acting Warden, Louisiana State Penitentiary,
and
Rl CHARD | EYOUB,
Attorney General, State of Loui siana,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(93 CVv 4078)

August 10, 1995
Before KING SM TH, and BENAVIDES, G rcuit Judges.
PER CURI AM *

Cl aiming that excul patory evidence was withheld in violation

of Brady v. Maryland, 373 U. S. 83 (1963), Herbert WIIians appeal s

the denial of his state prisoner's petition for wit of habeas

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and merely decide particular cases on the basis of well-
settled Ipr| nci pl es of | aw i nposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that rule, the court has determined that this
opi ni on shoul d not be published.



corpus filed pursuant to 28 U.S.C. 8§ 2254. Finding no error, we

affirm

| .

G enn Bates testified that he and his brother, Tinothy Lew s,
were wal ki ng through the Iberville housing project in New Ol eans
on their way to the novies around 8 p.m on Decenber 5, 1985, when
they noticed a group of people selling drugs. The lighting in the
area was fair, and Bates was able to see the faces of the nmen in
the group. Bates and Lewis declined the group's solicitation to
pur chase drugs.

As Bates and Lewis neared Bienville Street, the drug sellers
pul | ed guns. The group approached Bates and Lewis. Bates believed
there were four or five nen in the group, and he was able to see
four or five faces. The nen robbed Bates and Lewis. Bates got a
good | ook at the robbers and identified Herbert WIlians as one of
them Bates identified a blue-hooded jacket as worn by WIIlians.

Bates testified that officers of the New Oleans Police
Departnent ("NOPD') cane to his residence on Decenber 16 and showed
him three groups of photographs and specifically identified one
phot ograph from the second group and one fromthe third group as
phot os of one of his robbers. Bates had no doubts regarding the
photo in the second group.

On cross-exam nation, Bates testified that he saw the face of
the man in the photos during the robbery. He had never seen the

man before then. He was sure, when view ng the photographs, that



the man he identified was the man who had robbed hi m

Bates testified that the man in the photos had worn the bl ue-
hooded j acket during the robbery. Bates was unable to describe the
man to the police imedi ately after the robbery, beyond descri bing
hi mas wearing a blue jacket. Bates identified the photographs on
Decenber 16 without pronpting by the police, however.

NOPD Detective Dwight Deal testified that he presented the
phot ographic line-up to Bates and Lewis. According to Deal, Bates
sel ected a photograph of WIllians. Deal obtained arrest warrants
for the suspects Bates and Lewis identified. WIIlianms was arrested
inthe Iberville project on Decenber 22. WIlIlianms was wearing the
bl ue- hooded j acket when he was arrested.

Deal testified that he notified WIlliamof his Mranda rights
orally and in witing. According to Deal, WIIlianms acknow edged
that he understood those rights. He signed the witten form
informng himof his rights. According to Deal, neither he nor
his partner coerced WIllians or nmade any promses to induce
Wllians to sign the form

Deal testified that Wllians orally confessed his invol venent
in the robbery. He identified three other individuals as his
partners in crime, including two individuals identified in the
phot ographic |ine-up. He also naned a fourth individual, Leon
Johnson. Wl lians hel ped the police find Johnson, then WIIlians
and Johnson hel ped the police find Leroy Crosby, who resided in the
Cal I i ope housing project. The police took WIlians, Johnson, and

Crosby to a downtown police station



According to Deal, WIllians dictated a witten confession to
him there. O ficer Enelda Tony Blanco typed the confession as
WIllians spoke. Deal testified that the form on which the
confession was typed carried another witten M randa warning.
According to Deal, WIllianms signed all three pages of the witten
confession. WIIlians understood his rights and wai ved them Deal
did not coerce Wllians. Nor did he promse WIllianms anything to
obtain the witten confession. On cross-exam nation, Deal
testified that Bates identified WIIlianms w thout hesitation but
that Lew s did not.

The state trial court read WIllians's confession to the jury.
In addition to admtting his participationinthe Decenber robbery,
WIllianms stated that he had needed $200-300 per day to sustain his
heroin habit. |In response to a question regardi ng whet her he was
coerced or threatened into nmaking his statenent, WIIlians stated
that he was naking the statenent of his own free will. WIIlians
signed the statenent.

Lewi s testified that he and Bates were robbed in the | berville
project on Decenber 5 while on their way to the novies. Four or
five men with guns approached Lewi s and Bates. Lews threw his
wal | et onto the ground. Lewis testified that he got a good | ook at
only two of the robbers.

Lews ran to the police station and reported the robbery but
did not nane Wllians as a suspect. He identified two photos in
the first two sets of photos on Decenber 16 and no photos in the

third set.



Blanco testified that she typed WIllians's confession.
According to Blanco, WIIlianms wunderstood his rights. Nobody
coerced WIllians or nade promses to himto obtain the statenent.

NOPD Det ective Tyrrone Martin testified that he and Detective
Wool fork arrested Wllians in the I berville project on Decenber 22.
WIllians was wearing the blue-hooded sweatshirt, blue jeans, and
white tennis shoes. According to Martin, the police had been told
that WIlians always wore those itens of clothing.

Martin testified that Deal informed WIllianms of his rights.
Wl lians indicated that he understood those rights. According to
Martin, nobody threatened, intimdated, or coerced Wllians into
maki ng a statenent. Nobody prom sed WIIlians anything or used
physi cal force against him Martin was able to hear part of
WIllians's confession. According to Martin, Deal again advised
WIllians of his rights before WIllians gave his witten confession.

Wlliams testified that he was arrested on Decenber 22. The
arresting officer did not informhi mof the charges agai nst hi mbut
merely asked him his nane and threw him into a police car
WIllians did not recall having been infornmed of his Mranda rights.
He denied that he orally confessed to Deal. He signed the witten
confession only because Deal placed a gun to his head. He signed
the confession w thout | ooking at the words on the page.

According to WIllianms, he was watching television at his
sister's residence on Decenber 5. He renenbered being there
because he mssed dollar day at the novies that evening. He

arrived at his sister's residence for the evening at around 7 p. m



and did not leave until around 10 p. m

On cross-examnation, Wllians testified that he did not |ive
inthe Iberville project. He identified the blue shirt as his. He
testified that Martin beat himin the car on the way to the police
station. Deal beat WIllians at the station. Blanco was sonmewhat
nmore synpathetic to Wllianms than the other officers and told him
not to worry about what the other officers were saying. Bef ore
trial, WIllianms did not inform his attorney or the sheriff's
departnent about police mstreatnent. WIllians testified that he
was a heroin addict and that the $200-300 figure listed in the
witten confession mght have been an accurate, though [ ucky,
estimate by the police. According to Wllians, he did not obtain
the funds for his habit fromrobbery.

Joann Wllianms testified that she was WIlians's ol dest
sister. According to Joann, WIllianms lived with her in the
| berville project in Decenber 1985. Joann renenbered Decenber 5
because her birthday was Decenber 6. Wllianms was in Joann's
resi dence on the evening of Decenber 5. He had been at the house
all day and did not |leave unless it was later at night. Joann was
downst ai rs cooki ng food on the eveni ng of Decenber 5 and woul d have
known if WIllianms had left.

On cross-exam nation, Joann testified that it never occurred
to her to goto NOPD or the district attorney to protest Wllians's
i nnocence. Joann stated, "[h]e had so many charges agai nst him
not just this here." Joann testified that she probably saw

Wllians ten times during the course of a sixteen-hour day on



Decenber 5.

KimWIIlians testified that she and Wllianms [ived with Joann
inthe Iberville project on Decenber 5. Accordingto Jim WIIlians
was in the living roomof the residence listening to nmusic. Kim
did not renenber what she was doi ng.

Deal testified in rebuttal that NOPD did not abuse WIIians
physi cal | y. According to Deal, the sheriff wll not accept

i njured prisoners.

.
WIlianms was convi cted of arnmed robbery and attenpted robbery.

H s conviction was affirned. State v. WIllians, 541 So. 2d 401,

402 (La. App. 4th Gir. 1989), wit denied, 564 So. 2d 320 (1990).

Wllianms filed what the district court construed as a habeas
corpus petition, seeking only a copy of a state-court transcript.
The district court denied Wllians relief. This court dismssed
WIllians's appeal and noted that his petition should have been

viewed as a mandanus petition. WIllians v. Witley, No. 93-3610,

slip op. at 1-2 (5th Gr. Mr. 23, 1993) (unpublished).

Wllians filed a federal petition for habeas relief, alleging
that the state had withheld the initial police report about the
Decenber 5 robbery. WIllians contended that the police report
could have been used to inpeach Bates's testinony and that the
police report could have been used to find witnesses favorable to
hi m Wllians also argued that the photographic I|ineup was

i nper m ssi bly suggesti ve.



The state conceded that WIIlians had exhausted state-|aw
remedies. The district court dism ssed the petition as an abuse of
the wit. W vacated the dism ssal and renmanded, hol ding that the
district court erred by dismssing Wllians's petition as abusive
because his first petition sought mandanus and not habeas relief.

The magi strate judge recomended that the district court deny
habeas relief. The district court adopted the recommendati on, then

granted Wllians a certificate of probable cause to appeal.

L1,

WIllians avers that the state inproperly wthheld the police
report.! He argues that the report would have shown that another
i ndi vi dual was wearing t he bl ue- hooded sweatshirt on Decenber 5 and
that he was not at a residence with three other suspects. He
contends that the report would have shown that Bates and Lewi s had
failed to identify the robbers initially because it was dark
outside. He argues that the report woul d have contradi cted Bates's
testinony regardi ng the nunber of robbers.

WIllianms contends that the police report shoul d be consi dered
in the light of police testinony at his prelimnary hearing that
Bates and Lewis had failed to identify the robbers initially
because of fear. He also contends that Lews's testinony at
Johnson's trial indicated that he was not the person wearing the

bl ue- hooded sweatshirt. WIIlians does not allege that the report

) 1 WIlianms abandons his contention that the photographic |ine-ups were
i nperm ssi bly suggesti ve.

8



m ght have led himto any witnesses favorable to him

Brady requires disclosure of exculpatory evidence that is
material to guilt or punishnment. 373 U S at 87. "In order to
state a Brady violation, [the petitioner] nust show that (1) the
prosecution suppressed evidence that was (2) favorable to the

accused and (3) material to either guilt or punishnent.’ Cor dova
v. Collins, 953 F.2d 167, 171 (5th Cr.) (quoting Brady, 373 U S

at 87), cert. denied, 502 U S 1067 (1992). "[E] vidence is

material only if there is a reasonable probability that, had the
evi dence been disclosed to the defense, the result of the proceed-

i ng woul d have been different." United States v. Bagley, 473 U S.

667, 682 (1985).

The police report does not indicate that Bates or Lews
adopted or ratified the report, nor did Bates or Lewis testify that
he had done so. "If a witness has not made as his own the
investigator's sunmmary, it is unfair for the defense to use the
| anguage or interpretations of soneone else for inpeachnent.'"”

Wite v. Wiitley, No. 92-3939, slip op. at 4 (5th Cr. Apr. 22,

1994) (unpublished) (citations omtted). WIIlians therefore could
not have used the report to inpeach Bates or Lew s.

Moreover, it is unlikely that the report would have nmade any
difference in the case, even had WIIlians possessed it. Bat es
testified that he had been unable to describe the robbers to the
police initially. The jury therefore had before it evidence that
Bates had not identified WIlians on Decenber 5. Deal, however,

testified that Bates identified WIlians's photograph wthout



hesitation on Decenber 16. Additionally, WIllianms confessed to the
crinme. WIllians's explanation of the circunstances surroundi ng
that confession was rendered | ess than credible by his testinony
that he had infornmed neither his attorney nor the sheriff of his
m streatnment by NOPD. Additionally, WIlians and Joann WIIlians
provi ded contradictory testinony regarding Wllians's residence and
the anobunt of time WIlians spent at Joann's residence on
Decenber 5. It is unlikely that the information in the report
coul d have overcone the effect of Wllians's confession and his own
| ess-than-credi bl e evi dence.

In his district court pleading, Wllianms did not raise his
contention regarding Lewis's testinony at Johnson's trial. W need
not consider issues not considered by the district court.
"[l1]ssues raised for the first tinme on appeal are not revi ewabl e by
this court unless they involve purely |egal questions and failure

to consider themwould result in manifest injustice." Varnado v.

Lynaugh, 920 F.2d 320, 321 (5th G r. 1991). Lewi s's testinony at
Johnson's trial does not involve a purely |egal question.

AFFI RVED.
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