IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30293

ERI C JONES
Pl ai ntiff-Appellant,

ver sus

AVERI CAN Al RLI NES, | NC.
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Eastern District of Louisiana
(94-CV-763-G

Oct ober 10, 1996
Bef ore GARWOOD, HI G3 NBOTHAM and BENAVI DES, Circuit Judges.
PER CURI AM *

Anmerican Airlines hired Eric Jones as a 180-day probationary
fleet service clerk in its New Ol eans division. Three ot her
probationary fl eet service clerks joined American at the sane tine.
Jones i s African-Anerican, the other three probationary cl erks were
white. Jones’s ultimte supervisor, Jerry Arnold (al so an Afri can-
Anerican), fired Jones two weeks before the 180-day period el apsed.
Anmerican hired the other three white probationary fleet service

cl erks. Since then, Anerican’s New Ol eans operation has hired

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



only one other probationary service clerk. That clerk was al so
Af rican- Ameri can.

Jones sued for discrimnation under Title VII. The district
court granted summary judgnent for the defendant, reasoning that a
Title VII plaintiff nust show nore than nere pretext of one of an
enployer’s stated nondiscrimnatory reasons for firing the
plaintiff to establish discrimnation and avoid summary j udgnent.
The plaintiff nowclains that our recent Rhodes decision allows him
to overcone summary judgnment with the evidence he has presented to
the court. See Rhodes v. @Quiberson Gl Tools, 75 F.3d 989 (5th
Cir. 1996) (en banc). Because we find that plaintiff has presented
i nadequat e evi dence of discrimnation, we affirm

Jones | acks evidence of differential treatnent between hinself
and a simlarly situated white enpl oyee. The non-probationary
enpl oyees to whom Jones points were not simlarly situated because
they were protected by coll ective bargaini ng agreenents, they had
different supervisors, and they had different enpl oynent records.
Jones was not replaced by a white enployee, and indeed was
supervised and termnated by an African-Anmerican supervisor.
Moreover, both sides tendered sunmary judgnent evidence of
differences in job performance between Jones and his “cl assnmates”
in the probationary group, particularly relating to fighting and

abusi ve conduct. At nost, Jones has raised a question of fact as



to whether one of Jerry Arnold s nenoranda accurately reflects a
conpl ai nt | odged agai nst him

An enpl oynent discrimnation plaintiff may reach the jury, and
“can avoid summary judgnent and judgnent as a matter of lawif the
evi dence taken as a whole (1) creates a fact issue as to whether
each of the enployer’s stated reasons was what actually notivated
the enployer and (2) <creates a reasonable inference that
[discrimnation] was a determ native factor in the actions of which
plaintiff conplains.” Rhodes, 75 F.3d at 994. Wile we have held
that there are cases where “[a] jury nmay be able to infer
discrimnatory intent . . . from substantial evidence that the

enpl oyer’ s proffered reasons are fal se,” we see no such substanti al
evidence here. 1d. [In Rhodes, we found substantial evidence of
discrimnation frompretext evidence where the enpl oyer clained at
one tine that it fired the plaintiff as a reduction in force then
| ater clainmed poor work performance; the firmdid not reduce its
work force; there was substantial evidence that the plaintiff was
an excel l ent sal esman; and t here was evi dence that the enpl oyer had
replaced the plaintiff a few nonths |ater by soneone outside the
protected class. “By contrast, if the evidence put forth by the
plaintiff to establish the prima facie case and to rebut the
enpl oyer’s reasons is not substantial, a jury cannot reasonably

infer discrimnatory intent.” 1d. Jones |acks such substantia

evi dence. Because Jones can not show he was treated differently



than any other simlarly situated white enpl oyee, and because he
| acks substantial pretext evidence sufficient fromwhich one m ght

infer discrimnation, he cannot avoid summary judgnent under

Rhodes.

AFF| RMED.



