IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30278
Summary Cal endar

RANDY S. LAPLANTE,
Pl ai ntiff-Appellant,
ver sus
KEl TH HALL, Warden
Federal Corrections Institute,

Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Western District of Louisiana

(94- CV- 1288- P)

Cct ober 27, 1995
Bef ore GARWOOD, W ENER and PARKER, Circuit Judges.”’

GARWOOD, Circuit Judge:

Petitioner-appellant Randall S. Laplante (Laplante), an alien
incarcerated at FC COakdale, Louisiana, pursuant to a sentence
i nposed by the United States District Court in Massachusetts, on
July 15, 1994, filed the instant habeas petition under 28 U S.C. §

Local Rule 47.5 provides: “The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



2241 in the United States District Court for the Western District
of Louisiana seeking judicial review of the Bureau of Prison’s
(BOP) calculation of his sentence pursuant to 18 US C 8§
3585(b)(2). Laplante noved for sunmary judgnent and also filed an
anended petition. Laplante contended that under section 3585(b)(2)
he was entitled to 32 days’ credit on his sentence to confinenent
for certain tine he had been in custody prior to sentencing, and
that the BOP had wongfully denied himthis credit. No attack was
made on his conviction or on the sentence itself.

The respondent conplied with the district court’s order to
file an answer and to supply the adm nistrative records regarding
Lapl ante’ s cl ai ns.

The matter was referred to a nagi strate judge who, on Decenber
22, 1994, recommended di sm ssal, both on the nerits because section
3585(b)(2) was “not applicable,” and as noot because “Laplante w ||
suffer no present substantial collateral consequences as a result
of th[e] allegedly unlawful period of detention.”

Lapl ante fil ed objections, which the district court overrul ed
when, in January 1995, it adopted the nmagi strate judge’'s report and
di sm ssed the section 2241 petition both onthe nerits and “for the
additional reason that this Court believes the petition noot as it
has been advi sed the Petitioner was deported i n Novenber, 1994[.]"
Lapl ante now appeal s that dism ssal.

The following facts are relevant. In 1993, Lapl ante pl eaded
guilty to violating 42 US.C. § 408(a)(7)(B), a felony, and on
August 19, 1993, was sentenced by the United States District Court



in Massachusetts to a six-nmonth termof inprisonnment and a three-
year period of supervised rel ease. He conpleted service of the
confinenent portion of his sentence and was rel eased on Septenber
24, 1993, to the custody of the INS. Three days hence, on
Septenber 27, 1993, he was placed in the custody of the State of
Massachusetts due to outstandi ng Massachusetts state charges. The
Massachusetts state charges were di sm ssed and on Cct ober 15, 1993,
Lapl ante was returned to INS custody where he remained until
Cct ober 26, 1993, at which tine he was deported to Canada. It is
this 32-day period, from Septenber 24, 1993, to Cctober 26, 1993,
for which Laplante seeks credit in the instant section 2241
petition.

After deportation on Cctober 26, 1993, Laplante reentered the
United States and was arrested on Decenber 13, 1993, by
Massachusetts authorities and held on bail until placed in INS
custody on Decenber 16, 1993. On Decenber 28, 1993, he was
transferred to the custody of the BOP for violating the terns of
his supervised rel ease which, inter alia, prohibited his reentry
into the United States wi thout perm ssion of the Attorney General
pursuant to 18 U.S.C. § 3583(d).

After a hearing on January 11, 1994, the United States
District Court in Mssachusetts revoked Laplante’'s period of
supervi sed release and resentenced him to an 11-nonth term of

i mprisonment and a 24-nonth term of supervised release.! After

. We have hel d that supervised rel ease may not be reinposed in
these circunstances. United States v. Hol nmes, 954 F.2d 270, 272
(5th Gr. 1992). The First Grcuit has held to the contrary. See
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serving his el even-nonth sentence, he was rel eased fromBOP cust ody
on Novenber 10, 1994, to I NS custody and subsequently, on or before
Decenber 1, 1994, was deported once again to Canada where,
ostensi bly, he remains.

Lapl ante contends that the district court erred by di sm ssing
his section 2241 petition. Specifically, he contends that the
district court’s determnation that his petition was noot because
he had been deported was erroneous, and also that the district
court erred when construing section 3585(b)(2). W agree that the
petition was properly dism ssed as noot, and hence affirm on that
basis, without reaching the nerits.

The magistrate judge recommended dismssing Laplante’s
petition, inter alia, as noot, determning that no |ive case or
controversy existed because “the nere possibility that Laplante
will be released from INS custody[?] and not deported before the
expiration of his termof supervised release is too speculative to
give rise to a case or controversy,” citing Bailey v. Southerl and,
821 F.2d 277, 279 (5th Cr. 1987). The mmgistrate judge reasoned
that even if Laplante received the credit sought for tine served,
he “would have still been subject to the [INS] detainer upon
conpletion of his sentence.”

Thus, the magistrate judge concluded that no collateral

United States v. ONeil, 11 F.3d 292, 301 (1st GCr. 1993).
Lapl ante does not in this proceeding chall enge the 1994 i nposition
of supervised rel ease.

2 Lapl ante was in custody awaiting deportati on proceedi ngs at
the time that the nmagi strate judge nade his reconmendati on, but has
subsequent |y been deported to Canada.

4



consequences were substantially present stemmng fromthe alleged
illegal calculation of his sentence and, thus, the i ssue was noot,
citing Maggard v. Florida Parol e Comm ssion, 616 F.2d 890, 891 (5th
Cr.), cert. denied, 450 U S. 960 (1980). The district court
adopted the nmgistrate judge's report and “for the additional
reason that this Court believes the petition noot as it has been
advised that the Petitioner was deported,” dism ssed Laplante’s
habeas petition. Laplante argues, however, that if his sentence is
credited with the 32 days, his current period of supervised rel ease
also will end 32 days earlier.

Lapl ante, as he was in BOP custody when his petition was
filed, neets the “in custody” requirenents of section 2241
notw t hstandi ng his rel ease fromcustody prior to judgnent. Under
Carafas v. LavVallee, 88 S . Ct. 1556, 1559 (1968), the issue of
noot ness i n habeas cases turns on the substantiality of any present
col l ateral consequences that nmay stem from the alleged illegal
det enti on. Maggard at 891. As Laplante does not in this
proceedi ng challenge either his conviction or sentence (neither
that in 1993 nor that in 1994), but only the duration of his
confinenent under the 1994 sentence, the only rel evant possible
col |l ateral consequences are those which would stemfromhi s havi ng,
under his theory, been nade to serve 32 days | onger than he should
have had to under the 1994 sentence. The only possible coll ateral
consequence of this is that his 24-nonth period of supervised
release will commence 32 days later than (according to him it

should have and will thus termnate 32 days |ater. However,



Lapl ante, an alien, was deported prior to the district court’s
j udgnent . Wiile his supervised release term continues to run
notwi t hst andi ng his deportation,®it is not practically enforceable
or effective while he remains outside the United States. Under 8
US C 8§ 1326(b)(1), he is precluded fromlegally reentering the
United States (w thout the express consent of the Attorney Ceneral
to his application for adm ssion, should he nmake such). |In these
circunstances, we conclude that the possibility of any adverse
col |l ateral consequences to Laplante from the assertedly w ongful
possi bl e 32-day prolongation of the termof his supervised rel ease
is not sufficiently substantial to prevent his release from
confinenent and deportation prior to judgnent from nooting his
i nstant section 2241 petition.

The district court’s judgnent dism ssing the section 2241

petition as noot is

AFFI RVED. 4
3 See United States v. Brown, 54 F.2d 234, 237-239 (5th Gr.
1995) .
4 To the extent that the judgnent of dismssal below

alternatively ruled on the nerits, it is nodified to be solely on
t he basi s of nobot ness; when a case becones noot di sm ssal generally
shoul d be on that basis al one.



