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PER CURI AM !

Russel | Sayrie appeal s an adverse judgnent on a jury verdict,
contending that the district court erred in ruling on his
obj ections under Batson v. Kentucky, 476 U S. 79 (1986). W
AFFI RM

| .
Sayrie, a black nmal e, sued Penrod, now known as Ensco O fshore

Conpany, under the Jones Act to recover damages for injuries he

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



al l egedly sustained while working aboard an Ensco vessel. Ensco
used its perenptory challenges to strike three venirepersons, one
of whom was fermale. After the court enpaneled the jury, and the
venire had been rel eased, Sayrie objected under Batson, claimng
t hat the venirepersons perenptorily struck by Ensco were bl ack, and
contending that Ensco had used its perenptory challenges to
di scrimnate against the two nmale venirepersons because of their
race, and against the fenmale venireperson because of her race
gender, and econom ¢ status. ?

The district court imediately conducted a conprehensive
Bat son hearing, and Ensco offered discrimnation-neutral reasons
for the strikes. Anong other things, Ensco's counsel provided his
notes taken during voir dire to the court, and they are in the
record. The court found the explanations of Ensco's counsel to be
credible, and overruled Sayrie's Batson objection. The jury
returned a verdict in favor of Ensco.

.

A party inacivil action may chal | enge another party's use of
a perenptory strike that excludes a prospective juror on the basis
of that juror's race or gender. Geat Plains Equip., Inc. v. Koch

Gathering Sys., Inc., 45 F.3d 962, 964 (5th Cr. 1995); J.E B. v.

2 Sayrie's objection was untinely, to say the least. See United
States v. Ronero-Reyna, 867 F.2d 834, 837 (5th Cr. 1989) (Batson
obj ections nust be nade before dism ssal of the venire), cert.
denied, 494 U S. 1084 (1990). A cont enporaneous objection is
requi red because "[t]he nature of the claimrequires that it be
rai sed when the strikes are nade". See Jones v. Butler, 864 F.2d
348, 369 (5th Cir. 1988), cert. denied, 490 U S. 1075 (1989)
Mor eover, except for the assertions of Sayrie's counsel, the record
does not reflect the race of the chall enged venirepersons.
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Al abama ex rel. T.B., US| 114 S. . 1419 (1994).

[ T] he conplaining party nust make a prima facie
show ng that opposing counsel has exercised a
perenptory challenge on the basis of race [or
gender] . Once this showing has been nade, the
burden shifts to the striking party to articulate a
race [or gender]-neutral explanation for the
strike. Thereafter, the court nust determ ne
whet her the Batson claimant has proven purposefu
di scrim nation.

Geat Plains, 45 F.2d at 964-65.2 "[T]he ultimate inquiry for the
judge is not whether counsel's reason is suspect, or weak, or
irrational, but whether counsel is telling the truth in his or her
assertion that the challenge is not race [or gender]-based".
United States v. Bentley-Smth, 2 F. 3d 1368, 1375 (5th Cr. 1993).

"W pay great deference to the trial judge's decision

regardi ng a Batson notion". Palner v. Lares, 42 F. 3d 975, 979 (5th

Cr. 1995). Because the decision rests upon a credibility
determnation, we wll interfere with it "only if it is clearly
erroneous or an abuse of discretion". Id.

A

1

Ensco stated that it chall enged venireperson Spai n because he
never made eye contact with its counsel, but freely nade eye

contact with Sayrie and his counsel, and because Spai n's nephew had

3 Ensco contends that, because the record is silent as to the
race of all but one of the venirepersons, Sayrie failed to
establish a prim facie case. But, when the striking party has
offered a race-neutral explanation for the perenptory chall enges
and the district court has ruled on the ultimate question of
intentional discrimnation, the prelimnary issue whether the
chal l enging party has nmade a prima facie show ng becones noot.
Her nandez v. New York, 500 U S. 352, 359 (1991).
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had back surgery, and mght synpathize with Sayrie, who had
under gone back surgery also. Sayrie contends that Spain's all eged
failure to nake eye contact was pretextual, because Ensco's counsel
did not ask Spain any questions. He asserts that other
veni repersons indicated that there was a back injury or an injury
froma work-rel ated accident withintheir famly history, but Spain
was the only venireperson struck for this reason.

Failure to nmake eye contact with counsel during voir dire is
an acceptabl e race-neutral ground for a perenptory challenge. See
Polk v. Dixie Ins. Co., 972 F.2d 83, 86 (5th Cr. 1992), cert.
denied, = US |, 113 S. C. 982 (1993). The fact that other
veni repersons with back problens were not struck is irrelevant,
because there is no evidence that those venirepersons refused to
make eye contact with defense counsel. The district court did not
abuse its discretion.

2.

Ensco stated that it chall enged venireperson Dauphi ne because
he was the only nenber of the venire who had attended school wth
Sayri e. Counsel anticipated that sonme w tnesses would not be
truthful, and he did not want, on the jury, a "wild card" who knew
Sayrie. Sayrie points out that the record indicates that he and
Dauphi ne were casual |y acquai nted, at nost; that nothi ng suggested
that the two socialized together or had seen one another since
attendi ng school together; and that Dauphine testified that their
friendship would not affect his decision.

Sayrie relies on Bennett v. Collins, 852 F. Supp. 570 (E. D



Tex. 1994), a habeas case in which the district court determ ned,
despite Bennett's failure to object during jury selection, that the
apparently legitimte, race-neutral reasons provided by the State,
years after the original crimnal trial, were a pretext for
chal | engi ng veni repersons because they were bl ack, in violation of
Bat son. Bennett, 852 F. Supp. at 584-85. The court was
unpersuaded by the prosecutor's explanation that a challenged
veni reman was excl uded because he knew t he defendant's nother. 1d.
at 578-80. Sayrie contends that because his case arose in New
| beria, Louisiana, a small community, it is not surprising that one
of the venirepersons was acquainted with him and that the
excl usion of soneone on that basis would have an inpermssible
ef fect of excluding a disproportionate nunber of bl acks.

Even assuming that Bennett was correctly decided, it is
di sti ngui shabl e. Unlike in Bennett, the district court held a
nearly contenporaneous hearing to assess Ensco's intentions. The
district court is in the best position to evaluate an attorney's
justification for striking a prospective juror. See United States
v. Lance, 853 F.2d 1177, 1181 (5th Gr. 1988). The court found
counsel 's expl anations credible. That finding is not clearly
erroneous.

3.

Finally, Ensco stated that it chall enged venireperson Pierre,
who was unenployed, single, and had no discernible source of
i ncone, because of her |ack of background and her poor deneanor.

Sayrie contends that Ensco excluded Pierre because of her race,



gender, and econom c status. Sayrie maintains that Ensco's
expl anation was pretextual because it did not strike two white
jurors who were unmarried, unenpl oyed, and had no source of incone.

Sayrie urges us to extend Batson to prohibit the use of
perenptory challenges to exclude a venireperson on the basis of
econom c status, citing 28 U S.C. 8§ 1862's proscription against
"econom c status" as a basis for exclusion fromjury service.* He
contends further that strikes based on unenploynent have a
di sparate inpact on mnorities.

Qur court has accepted economc status as a non-racial
nmotivation for a perenptory strike. See United States v. Pofahl,
990 F.2d 1456, 1466 (5th Cir.), cert. denied, ___ US. __ , 114 S.
. 266, 560 (1993). And, we recently considered a simlar
contention in United States v. Jackson, 50 F.3d 1335, 1341 & n. 11
(5th CGr. 1995). W noted that, in extending Batson to prohibit
gender - based stri kes, the Suprene Court had expressly di savowed t he
inplication that perenptory chall enges were being elimnated. 1d.
(citing JLEB., _ US at __ , 114 S. C. at 1429). W stated
also that it was "nost arguabl e that extending Batson [to prohibit
strikes on the basis of economc status] would go far toward
achieving that precise result”". 1d. W did not reach the issue,
however, because the strike was notivated not only by the

veni reman' s econom ¢ status, but al so because of the prosecutor's

4 28 U.S.C. § 1862 provides that "[n]o citizen shall be excl uded
fromservice as a grand or petit juror in the district courts of
the United States ... on account of race, color, religion, sex,
national origin or econom c status".
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perception that the venireman had given hima hostile | ook. Id. at
1341. We agreed with the district court that such was the "sort of
intuitive judgnent that courts generally nmust rely on counsel to
exercise in good faith". Id.

Li kew se, we need not reach the issue in this case, because
the record reflects that Ensco struck Pierre not sinply because of
her econom c status, but in large part because of her deneanor.
Ensco explains that Pierre had no history of enploynent or
schooling, wunlike the wunenployed white jurors, one of whom
previ ously had owned and operated two busi nesses, and the other of
whomwas attendi ng coll ege. The district court agreed with Ensco's
counsel that Pierre "was negative". The district court had the
benefit of observing Ensco's counsel first-hand and, as noted, of
reviewing counsel's notes taken during voir dire. The court
determ ned t hat counsel was "giving honest reasons”. The district
court did not abuse its discretion in accepting counsel's
expl anation, and Sayrie has not established that the court's
finding was clearly erroneous.

B

Sayrie contends that the district court erroneously
interpreted Batson and its progeny to nean that the presence of a
black on the jury was sufficient to cure an equal protection
violation. Wen a black juror is accepted by the party alleged to
have viol ated Batson, the contention that its perenptory strikes
wer e based solely on race i s weakened. United States v. M xon, 977

F.2d 921, 923 (5th Cr. 1992). Accordingly, the district court



properly considered the fact that one of the enpanel ed jurors was
black in making its ultimate determnation that Sayrie had not
est abl i shed purposeful discrimnation.?®

L1l

For the foregoing reasons, the judgnent is

AFFI RVED,
5 Sayrie contends, for the first tinme on appeal, that the
district court tainted the jury and its verdict by requesting only
one juror to identify her race. W refuse to consider this

contention because Sayrie did not present it tothe district court.
See Highlands Ins. Co. v. National Union Fire Ins. Co., 27 F.3d
1027, 1031-32 (5th Gr. 1994) (applying, incivil case, plain error
analysis of United States v. Qano, . US |, 113 S. . 1770
(1993)), cert. denied, ___ US _ , 115 S. C. 903 (1995).
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