IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30180
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
Cr oss- Appel | ant ,
V.
PHI LLI P CARMOUCHE

Def endant - Appel | ant
Cr oss- Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(94 CA 2972)

(Cct ober 20, 1995)
Before KING SM TH, and BENAVIDES, G rcuit Judges.

PER CURI AM *

Phillip Carnouche pled guilty to a one-count indictnent
charging himw th possession of cocaine with the intent to
distribute. The district court ultimately sentenced Carnouche to
a 174-nonth term of incarceration. Carnouche sought coll atera
review of his sentence by filing a 8 2255 notion, alleging

numerous grounds for relief. The district court granted

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



Carmouche's notion on the ground that he was inproperly sentenced
as a career offender and reduced his sentence accordingly, but
denied relief on all other grounds. Carnouche then filed what
was in substance a Rule 59(e) notion to anend or alter the

j udgnent, requesting reconsideration of sone of the other grounds
of relief asserted in his 8 2255 notion and a further reduction
of his sentence. The district court denied the Rule 59(e) notion
and Carnouche appeals the denial of that notion. Also, the
United States cross-appeals the district court's order granting
Carnouche 8§ 2255 relief. W affirmin part and vacate in part
the district court's order denying Carnouche's Rule 59(e) notion
and remand for further findings; we reverse the district court's

order granting Carnouche 8§ 2255 relief.

|.  FACTUAL AND PROCEDURAL BACKGROUND

On April 24, 1992, Phillip Carnouche ("Carnouche") was
charged in a one-count indictnent with possession of cocaine with
the intent to distribute in violation of 21 U S.C. 8§ 841(a)(1).
Carnmouche pled guilty and the district court accepted this plea.
The court initially sentenced Carnmouche to a 210-nonth term of
incarceration, a five-year term of supervised rel ease, and a $50
speci al assessnent. The guideline range for this sentence was
based on a total offense level of 30 and a crimnal history
category of VI. Fromthis range, the court selected the
particul ar sentence i nposed because it found that Carnouche was a

career offender, pursuant to USSG § 4Bl1.1. The court



subsequent |y reduced Carnouche's sentence to a 174-nonth term of
i ncarceration because it had granted the Governnent's notion for
a reduction of sentence under Rule 35(b) of the Federal Rul es of
Crim nal Procedure.

Carnmouche did not file a notice of appeal fromthis

sentence; however, proceeding pro se and in form pauperis, he

did file a notion to vacate his sentence pursuant to 28 U S.C. 8§
2255. Specifically, Carnouche alleged that: 1) he was
i nproperly sentenced as a career offender in light of new case
law, 2) the district court violated Rule 32(c)(3)(D) of the
Federal Rules of Cvil Procedure because it did not submt
witten findings of fact regarding sentencing; 3) he could not
have conspired with Governnment informants; 4) the anount of drugs
used for sentencing purposes was i nappropriate because he did not
intend to purchase that anount, he was not capabl e of purchasing
t hat anmount, and he could not have reasonably foreseen the anount
of drugs involved in the transaction; and 5) he shoul d have
received a three-level reduction to his base offense |evel for
acceptance of responsibility instead of the two-1evel reduction
he actually received. Carnouche also alleged that, because of
i neffective assistance of counsel, he should not be procedurally
barred frombringing these clains in a 8 2255 notion; however,
Carnmouche did not set forth specific allegations of
i neffectiveness.

Pursuant to a court order, the Governnent filed an answer to

Car nobuche's § 2255 notion on October 14, 1994. In its answer,



t he Governnent asserted that Carnouche's substantive clains were
procedurally barred. The Governnent also contended that the
court shoul d not consider Carmouche's ineffective assistance of
counsel claimbecause he had not alleged specific deficiencies in
his counsel's performance. Apparently as an alternative argunent
on this issue, the Governnent al so pointed out that the failure
of Carnouche's counsel to anticipate the change in the |aw on the
career offender issue could not support an ineffective assistance
claim al though Carnouche had not made this specific argunent in
hi s noti on.

Carnmouche filed a response to the Governnent's answer on
Cctober 31, 1994. The record does not indicate whether the
district court had ordered or nmade all owance for such a response,
but the clerk recorded the filing on the docket and included the
response in the record on appeal. |In this response, Carnouche
recast the substantive argunents he had nade in his original §
2255 notion as facts in support of an ineffective assistance of
counsel claim specifically, Carnouche alleged that his counse
was ineffective for not nmaking these substantive argunents to the
court at his sentencing. Carnouche further argued, for the first
time, that his guilty plea was invalid based on counsel's
i neffectiveness in providing himw th erroneous information
regardi ng the probable length of the sentence that he would
receive. Finally, Carnouche argued that counsel was ineffective
for failing to file a notice of appeal or otherw se pursue a

di rect appeal.



The district court held that Carnobuche was inproperly
categori zed as a career offender pursuant to 8 4B1.1 and granted
his 8§ 2255 notion in that regard. The court also stated in a
footnote that, because "the change in the law [regarding the
application of the career offender provisions of the sentencing
gui del i nes was] so novel as to constitute cause for failure to
rai se on direct appeal, the court also finds that it does not
constitute grounds for ineffective assistance of counsel." The
court further held that Carnouche's substantive argunents
regarding Rule 32, the quantity of drugs used for sentencing
purposes, his alleged inability to conspire with Governnent
i nformants, and acceptance of responsibility were "either
frivol ous or should have been raised on direct appeal, and that
no cause exist[ed] to allow a collateral attack" regarding those
i ssues. The court did not address these other substantive clains
as facts in support of an ineffective assistance of counsel
claim as Carnouche had alleged in his response. On January 18,
1995, the court entered judgnent, reducing Carnmouche's term of
i nprisonnment to 114 nonths, but |leaving his sentence intact in
all other respects.

Seven days after the entry of judgnent, Carnouche filed a
pl eadi ng styled "Mtion for Defendant M sunderstandi ng and
Claerification [sic] also. 28 U S . C 2255 Rule 8(b)(3)

Reconsi deration." The crux of this notion was to point out to
the court that Carnouche had al so asserted the substantive issues

raised in his initial 8§ 2255 notion as facts in support of an



i neffective assistance of counsel claim Apparently, Carnouche
was alluding to his response to the Governnent's answer and the
fact that the court had not addressed any of these substantive
issues in an ineffective assistance context except for its
statenent that the change in |aw on the career offender issue
coul d not support an ineffective assistance claim Carnouche
al so argued that the previous reduction of his initial sentence
pursuant to the Governnent's Rule 35(b) notion should have been
reapplied to reduce the 114-nonth term of incarceration.

The district court denied the notion, finding that a 114-
month term of incarceration was proper and that Carnouche was not
entitled to any further relief. Carnouche appeals the denial of
this notion. The Governnent cross-appeals the court's order
reduci ng Carnouche's sentence. W address separately each of

t hese appeal s.

1. DI SCUSSI ON

A. The Governnent's Appea

The United States cross-appeals the district court's order
reduci ng Carnouche's termof incarceration to 114 nonths. 1In
8§ 2255 proceedi ngs, we review findings of fact under the clearly

erroneous standard and concl usions of |aw de novo. United States

v. Whods, 870 F.2d 285, 287 (5th G r. 1989).
The district court granted Carnmouche's 8§ 2255 notion in this
regard because it found that Carnouche had been inproperly

sentenced as a career offender pursuant to USSG § 4B1.1 in |ight



of our subsequent decision in United States v. Bellazerius, 24

F.3d 698 (5th Cr.), cert. denied, 115 S. C. 375 (1994). 1In

Bel | azerius, we held that the Sentencing Comm ssion had exceeded

its authority by including conspiracy offenses within the anbit
of § 4B1.1, and consequently, that section did not allow career
of fender enhancenents for defendants convicted only of conspiracy
offenses. |d. at 702. Applying this holding to Carnouche, the
district court concluded that he should not have been categorized
as a career offender for sentencing purposes and reduced his term
of incarceration to 114 nonths.

Since the district court's judgnent, however, we have held
that individuals sentenced for conspiracy convictions before

Bel | azerius was decided nay not |ater use this holding to vacate

their sentences in a 8 2255 noti on. United States v. Bogdon, No.

95-50073, slip op. at 3-4 (5th Cr. July 31, 1995) (unpublished);
United States v. Hi xon, No. 95-50003, slip op. at 2-3 (5th Cr

June 29, 1995) (unpublished); United States v. WIlians, No. 94-

50329, slip op. at 9-10 (5th CGr. March 27, 1995) (unpublished).
The rationale of these holdings is that m sapplications of the
Sentenci ng CGuidelines are not cognizable in 8 2255 noti ons.

United States v. Seqgler, 37 F.3d 1131, 1134 (5th Cr. 1994);

United States v. Faubion, 19 F.3d 226, 233 (5th Cr. 1994);

United States v. Vaughn, 955 F.2d 367, 368 (5th Cr. 1992).

Accordingly, we hold that Carnmouche is not entitled to § 2255

relief based on our holding in Bellazerius. Unless the district

court grants further relief pursuant to Part 11.B of this



opi ni on, Carnouche's original sentence, including his 174-nonth

term of incarceration, should be reinstated.

B. Car nobuche' s Appea

Carmouche appeals the district court's denial of his "Mtion
for Defendant M sunderstanding and Claerification [sic] also. 28
U S C 2255 Rule 8(b)(3) Reconsideration.” |In order to determ ne
t he standard under which we review this denial, we nust first
deci de how to characterize the notion. Al though styled a notion
made pursuant to Rule 8(b)(3) of the Rules Governing Section 2255
Proceedings, this designation is incorrect. Rule 8(b)(3)
provi des that, when a nagistrate judge assists the district court
in disposing of a 8§ 2255 notion by maki ng proposed findi ngs and
recommendations, the 8 2255 novant may file witten objections to
such findings and recommendations. Sec. 2255 R 8(b)(3). In
Carmouche's case, the district court did not enlist the
assi stance of a nmmgistrate judge in disposing of the notion, and
furthernore, Carnouche is contesting a final order of the
district court. Therefore, we nust characterize the notion as
bei ng made under anot her procedural rule.

We have held that "[a] notion for reconsideration filed
wthin ten days of judgnent is treated as a notion to alter or
anend under Rule 59(e)" of the Federal Rules of G vil Procedure.

Edward H. Bohlin Co. v. Banning Co., 6 F.3d 350, 353 (5th Gr.

1993). The court entered judgnent on Carnouche's 8§ 2255 notion

on January 18, 1995. Carnouche filed his notion for



reconsi deration on January 25, 1995. Accordingly, we wll treat
Carnmouche's notion as a Rule 59(e) notion.

We review the denial of a Rule 59(e) notion under an abuse
of discretion standard. 1d. Wile recognizing that the district
court's discretion in this regard is "considerable,” we have held
that the court nust neverthel ess "strike the proper bal ance
bet ween two conpeting inperatives: (1) finality, and (2) the need
to render just decisions on the basis of all the facts."” 1d. at
355.

First, we consider the events which gave rise to Carnouche's
Rul e 59(e) notion. In his original 8 2255 notion, Carnouche had
al l eged ineffective assistance of counsel in very general terns,
and then only as an excuse for procedural default rather than as
a separate constitutional claim Perhaps pronpted by the
Governnent's answer, which noted that Carnobuche had not supported
his ineffective assistance argunent with all egations of specific
deficiencies in performance, Carnouche filed a response in which
he alleged that he also had a Si xth Anendnent cl ai m because his
counsel was ineffective for failing to offer at sentencing the
same substantive argunents he had nade in his original § 2255
not i on.

O the issues presented in Carnouche's response, the only
one explicitly addressed in the court's order on the § 2255
nmoti on was whether the change in the | aw regardi ng career
of fender status supported an ineffective assistance of counsel

claim however, the governnent had al so addressed this issue in



its answer, and therefore the issue was before the court

i ndependent of Carnouche's response. The court apparently did
not address any other argunent that Carnouche had made in his
response, including his other substantive argunents in the

i neffective assistance context, the validity of his guilty plea,
and his ineffective assistance argunent based on his counsel's
failure to file a direct appeal. |In contrast, the court
addressed every argunent that Carnouche had properly presented in
his original § 2255 notion.

The apparent purpose of the first part of Carnouche's Rul e
59(e) notion was to point out that, although the district court
had addressed his substantive argunents regarding Rule 32, the
quantity of drugs used for sentencing purposes, his alleged
inability to conspire with Governnent informants, and acceptance
of responsibility, the court had not considered Carnouche's
position that each of these substantive argunents al so supported
a Sixth Arendnent ineffective assistance of counsel claimbecause
his counsel had failed to make these sane substantive argunents
at his sentencing. It is unclear fromthe district court's O der
and Reasons denyi ng Carnouche's notion whether the court sinply
declined to address the nerits of Carnmouche's ineffective
assi stance claimas set forth in his response to the Governnent's
answer, or addressed the nerits and summarily refused relief.

For instance, the district court nay have declined to
address the issues raised in Carnouche's response because it did

not consi der the response as properly before it. The advisory

10



committee note to Rule 5 of the Rules Governing Section 2255
Proceedi ngs states:

There is nothing in 8 2255 whi ch corresponds

to the 8§ 2248 requirenent of a traverse to

the answer. . . . As under Rule 5 of the

§ 2254 rules, there is no intention here that

such a traverse be required, except under

speci al circunstances.
Sec. 2255 R 5 advisory commttee's note. This note also cross
references the advisory commttee note to rule 5 of the anal ogous
8 2254 rul es governi ng habeas corpus proceedings. This note also
states that the rules do not provide for a traverse to the answer
and adds:

In the interests of a nore streanlined and

manageabl e habeas corpus procedure, [a

traverse] is not required except in those

i nstances where it will serve a truly useful

purpose. Also, under rule 11 [of the § 2254

rules] the court is given the discretion to

i ncorporate Federal Rules of G vil Procedure

when appropriate, so civil rule 15(a) may be

used to allow the petitioner to anend his

petition when the court feels this is called

for by the contents of the answer.
Sec. 2254 R 5 advisory commttee's note. The principles
enunciated in this note apply with as nuch force to the § 2255
rules, which also contain a provision for the discretionary
i ncorporation of the Federal Rules of G vil Procedure. See Sec.
2255 R 12. In this regard, Rule 15(a) of the Federal Rules of
Civil Procedure allows a party to anmend his initial pleading
after an answer only with the perm ssion of the court or his
adversary. Fed. R Cv. P. 15(a). Finally, a local rule of the
Eastern District of Louisiana states that notions shall be
acconpani ed by nenoranda, but that "[n]enbranda may not be

11



suppl enented except with | eave of court first obtained." ULLR
2. 05.
The cumul ative inport of these rules and notes is that a
8§ 2255 novant does not ordinarily have the opportunity to
suppl enment his original notion with an anendnent or a response to
the Governnent's answer, and even then, the novant may do so only
wth | eave of court. Therefore, it is possible that the district
court declined to address the nerits of the issues raised in
Carmouche' s response because the response was not properly before
the court as a traverse or an anendnent of his original notion.
On the other hand, it is equally possible that the district
court did consider the response as properly before it and, in

ruling on Carnouche's Rule 59(e) notion, sunmarily refused relief

on the clains presented therein. In this regard, we note that a
§ 2255 novant proceeding pro se is not an ordinary litigant. It

is a well-established rule that the briefs and papers of pro se
litigants are to be construed nore perm ssively than those filed

by counsel. Securities and Exch. Commin v. AMX, Int'l, Inc., 7

F.3d 71, 75 (5th Gr. 1993); Waqggins v. Procunier, 753 F.2d 1318,

1320 (5th Gr. 1985). This rule takes on added significance in
the context of a § 2255 notion, in which the doctrine that
successive notions are disfavored "nmake[s] it especially
inportant that the first petition adequately set forth all of a .

prisoner's colorable grounds for relief.” MFarland v.

Scott, 114 S. C. 2568, 2574 (1994) (O Connor, J., concurring in

the judgnent in part) (discussing the need for a conprehensive

12



initial petition in the anal ogous habeas corpus context).

Finally, the response was filed over two nonths before the court
ruled on the original notion, giving the court sufficient tine to
consider the issues raised in that docunent. Therefore, upon
reconsideration of its original order, the district court may
have liberally construed Carnouche's response as an anendnent of
his original 8 2255 notion and concluded that he was not entitled
torelief on the nerits of those additional clains.

Because it is unclear fromthe district court's Oder and
Reasons denying the Rule 59(e) notion which course of action the
court pursued, we do not feel that review of the court's order in
this regard is appropriate, even under the narrow abuse of
di scretion standard. Rather, we believe that our task woul d be
better served by vacating that part of the district court's order
denying relief on the issues raised in Carnouche's response and
remandi ng so that the court can make specific findings of fact
and conclusions of law with respect to whether those issues were
properly before the court and, if so, whether they had nerit.

The second part of Carnmpuche's Rule 59(e) notion alleged
that the district court should have reapplied the previous
reduction of his initial sentence pursuant to the Governnent's

Rul e 35(b) nmotion to reduce his 114-nonth term of incarceration.?

1'n his brief, Carnouche also contends that a failure to
reapply the previous Rule 35(b) reduction violates the Double
Jeopardy O ause of the Fifth Amendnent. Because Carnouche did
not raise this argunent in the district court, he has not
preserved it for appeal. Quenzer v. United States (In re
Quenzer), 19 F.3d 163, 165 (5th Cr. 1993).

13



In fact, the court stated in a footnote in its order that it did
consi der the previous reduction when rendering Carnouche's
sentence and that it credited the facts set forth in the Rule
35(b) notion in arriving at the 114-nonth term Therefore, we
hold that the district court did not abuse its discretion in

denyi ng Carnouche's Rule 59(e) notion for a further reduction of

hi s sent ence.

[11. CONCLUSI ON
For the foregoing reasons, we AFFIRM in part and VACATE in
part the district court's order denying Carnouche's "Mtion for
Def endant M sunderstandi ng and C aerification also 28 U S. C. 2255
Rul e 8(b)(3) Reconsideration" and REMAND for further findings
Wth respect to the issues raised in Carnouche's response; we
al so REVERSE the district court's order granting Carnouche's

notion to vacate his sentence.
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