IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30170
Conf er ence Cal endar

HORACE Pl ERSQON,

Peti ti oner- Appel | ant,
vVer sus
Rl CHARD STALDER ET AL.,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
USDC No. CA-94-3474-1

August 22, 1995
Before KING JOLLY, and WENER, G rcuit Judges.
PER CURI AM *

Horace Pierson was convicted in 1973 of second degree nurder
and sentenced to life without benefit of parole for twenty years.
After exhausting state renedies, he filed this petition for a
writ of habeas corpus arguing that his sentence violated the Ex
Post Facto Clause. The district court dism ssed Pierson's

petition with prejudice pursuant to Rule 9(b) of the Rules

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.
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Governi ng Section 2254 Cases for abuse of the wit.

Pi erson raises three issues on appeal: 1) whether his
petition should have been dism ssed under Rule 9(b) when the
respondent did not claimthat defense in the state's |ast highest
court; 2) whether his sentence is a violation of the Ex Post
Facto Cl ause; and 3) whether his guilty plea was as a result of
an unkept plea bargain.™

The fact that Pierson raised a simlar claimin the context
of whether his guilty plea was voluntary denonstrates that the
claimwas available to himand could have been raised in a
previous petition. Pierson's argunent that the cl ai mwas
unavailable is false. Pierson's alleged |ack of "lega

know edge" does not constitute cause. Saahir v. Collins, 956

F.2d 115, 118-19 (5th Gr. 1992). Because there is no
constitutional right to counsel in a habeas proceedi ng,
ineffective inmate counsel in preparing his previous habeas

corpus petitions cannot constitute cause. See Johnson v.

Hargett, 978 F.2d 855, 859 (5th Gr. 1992), cert. denied, 113 S.

Ct. 1652 (1993). The State was not required to rai se abuse of

| ssue 2 goes to the nerits of his claim which this
court will not address given the affirmance of the district
court's dismssal for abuse of the wit. 1Issue 3 was not raised
in the district court. This court need not address issues not
considered by the district court. "[l]ssues raised for the first
time on appeal are not reviewable by this [Clourt unless they
i nvol ve purely legal questions and failure to consider them would
result in manifest injustice.”" Varnado v. Lynaugh, 920 F.2d 320,
321 (5th Gr. 1991) (internal quotations and citations omtted).
This issue was raised in one of Pierson's previous habeas
petitions dism ssed for abuse of the wit in 1993. See Pierson
v. leyoub, Gvil Action No. 93-3170. There would be no mani f est
m scarriage of justice in refusing to consider it now
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the wit under Rule 9(b) in state court. This defense applies
only in federal court. Pierson has not shown cause. See

McCl eskey v. Zant, 499 U. S. 467, 493-94 (1991).

Even if the petitioner cannot show cause and prejudice,
failure to raise aclaimin an earlier petition my be excused if
the petitioner can show that a fundanental m scarriage of justice
woul d result fromfailure to consider the claim A fundanmenta
m scarriage of justice inplies that a constitutional violation
probably caused the conviction of an innocent person. M{ eskey,
499 U.S. at 494-95; Saahir, 956 F.2d at 119. Pierson has not
shown that a fundanental m scarriage of justice would occur.

The district court did not abuse its discretion in
dism ssing Pierson's petition for abuse of the wit. Hudson v.
Witley, 979 F.2d 1058, 1062 (5th Gr. 1992). The judgnment of
the district court is AFFI RVED



