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PER CURI AM *

Plaintiffs Wayne and Paul i ne Torres filed a breach of contract
action to recover damages from State Farm Fire and Casualty
| nsurance Conpany ("State Farm') under a fire insurance policy for
the total destruction of their honme. State Farmclainmed that the
Torreses were barred from recovering under their policy because

they were responsible for the fire that destroyed their hone.

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



After a bench trial, the district court entered judgnent for State
Farm  The Torreses appeal the judgnent, arguing that it is not
supported by the evidence.? W affirm

I

The district court found the following facts. Wyne Torres
and his ex-wi fe Annette Cook owned t he house that was destroyed by
fire. Al though Wayne and Annette had been divorced for alnost a
year, they had not yet reached a community property settlenent. At
the time of the fire, Wayne was renmarried and living in the house
with his new wife, Pauline Torres. The house was |ocated in a
rural area near honmes owned by Annette Cook and her famly.
Paul ine Torres did not like living in a hone owed by her husband
and his ex-wife, nor did she like living in such close proximty to
his ex-wife and her famly.

After attending a birthday party for Pauline, the Torreses
decided to visit a friend nanmed Martha Schultz whom they had not
seen for seven or eight nonths. Ms. Schultz did not know the
Torreses were comng to visit, and the Torreses did not know
exactly where Ms. Schultz I|ived. The Torreses showed up around
10: 00 p.m and discovered that Ms. Shultz was attending to her
daughter who was si ck. Ms. Shultz's daughter was so ill that

approxi mately one hour after the Torreses left, Ms. Shultz had to

The Torreses also argue that even if they are responsible for the
arson, Wayne Torres' ex-wife, Annette Torres Cook, the other nanmed insured who
still owns half of the house, is entitled to her portion of the insurance
proceeds because she had nothing to do with the arson. Because the Torreses did
not raise this issue at trial, we decline to reach it. See Varnado v. Lynaugh
920 F.2d 320, 321 (5th Gr. 1991) (declining to address issue raised for the
first time on appeal).
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take her to the hospital. Nevertheless, the Torreses stayed at the
Schultz's honme for alnost two hours, leaving briefly to buy a
bottl e of whiskey. Eventually the Torreses left the Schultz's hone
and drove hone to discover the fire.

Wayne's brother Gerald had also had a simlar fire which
destroyed his house, and he had collected under his insurance
policy with State Farm Fi nancial records from one of Wayne's
busi nesses had allegedly burned in Gerald's fire. At the tine of
the Torreses' fire, Wayne and Cerald had judgnents agai nst them
totalling $37,000. After Wayne's fire, a nortgage of $35,621.04
was paid off which relieved Wayne and CGeral d of responsibility for
a business | oan whi ch was secured by the house. A $6,000 nortgage
on the house was al so satisfied after the fire.?

Wayne wanted to nove Paul i ne out of the house and nei ghbor hood
because of the lingering presence of his ex-wife Annette and her
famly. The insurance proceeds the Torreses woul d have obtai ned
fromthe fire was substantially nore than they could have received
if they had sold their honme. The Torreses al so expected that it
woul d be less trouble to collect the fire insurance proceeds than
to try to sell their hone.

In addition, the Torreses thought they would receive
substantial funds fromthe | oss of the contents of their honme. In
fact, they nade a nunber of m srepresentations in connection with

their claim for the contents of their hone. At trial, Pauline

It is unclear fromthe record whether State Farm paid off both of
t hese nortgages, or whether Wayne was able to settle them because of the fire.

-3-



asserted for the first time that she had | ost $10,000 cash in the
fire. She had not submtted this cash in her claim to the
i nsurance conpany nor had she nentioned it in her deposition.
I

The Torreses contend that there was not enough evidence to
support the district court's finding that they were responsible for
the fire that destroyed their hone. Under Louisiana | aw, whet her
an arson defense is adequately proven is a question of fact. Del-
Reny Corporation v. Lafayette Insurance Co., 616 So.2d 231, 234
(La. App. 1993). W review a district court's findings of fact
under the clearly erroneous standard. FED. R Cv. P. 52(a);
Anderson v. City of Bessener Cty, N.C, 470 U S. 564, 573, 105 S
Ct. 1504, 1511, 84 L. Ed. 2d 518 (1985). The district court
enphasi zed that nuch of its decision was based onits determ nation
of the credibility of the witnesses. "Wen findings are based on
determ nations regarding the credibility of witnesses, Rule 52(a)
demands even greater deference to the trial court's findings; for
only the trial judge can be aware of the variations in deneanor and
tone of voice that bear so heavily on the listener's understandi ng
of and belief in what is said.” Anderson, 470 U S. at 575, 105 S.
. at 1512.

Under Louisiana law, arson is an affirmati ve defense which an
i nsurer nust establish by convincing proof in order to deny a claim
for fire insurance proceeds. Chisholm v. State Farm Fire &
Casualty Co., 618 So.2d 1059, 1062 (La. App. 1993). To establish

arson, the insurer nmust prove (1) that the fire was of incendiary
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origin, and (2) that the plaintiff was responsible for the fire.
ld. The insurer may prove arson through circunstantial evidence.
"Proof of notive plus establishnent of the incendiary origin of the
fire, in the absence of credible rebuttal evidence, is sufficient
to sustain the affirmative defense of arson." Id.

The Torreses do not dispute that the fire was of incendiary
origin. The only issue they appeal is whether there was enough
evidence to establish that they were responsible for the fire. The
evidence established that the Torreses believed that the
destruction of their honme would solve many of their problens))
financial and marital. The Torreses believed they would receive a
subst anti al anmount of noney for their hone and its contents. This
money coul d have brought about a settlenent of WAyne and Annette's
comunity. The noney could al so have been used to purchase a new
home and furnishings for Wayne and Pauline to start a new life
together, away fromWayne's ex-wife. The fire also neatly di sposed
of several nortgages on the hone and relieved Wayne and Ceral d of
responsibility for a business | oan.

The coi nci dence of both Wayne and Ceral d' s houses burni ng down
cannot be overl ooked. Since Cerald had collected insurance
proceeds fromState Farm the fire no doubt seened an easy sol ution
to Wayne's financial and marital problens. In addition, at the
time of Wayne's fire, both brothers had outstanding judgnments
against them for which the insurance proceeds would have been
useful .

The court doubted the Torreses' credibility and found that
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their activities on the night of the fire were "strange to say the
| east."” Indeed, their prolonged visit to Ms. Schultz's hone seened
nmore indicative of people trying to waste tine (while the fire was
being set) than visiting a long-lost friend. The court al so noted
several other problens and inconsistencies in the Torreses'
testinony. The Torreses failed to present any convi nci ng evi dence
regardi ng the cause of the fire. During the twenty-one years that
Wayne had lived in the house there had never been any vandal i sm or
crime in the area. There was no evidence that a third party wanted
to burn down the Torreses' hone.

The Torreses' inability to account for their financial affairs
provi ded further proof of their wongdoing. |In response to State
Farm s request for his financial information, Wayne coul d neither
identify the nanme of his CPA nor furnish business records fromhis
sl aught er house busi ness. He also clained that sone of his
financial docunents had been destroyed in his brother Cerald's
fire. Wayne said he owned thirteen guns, but despite having a
separate $5,000 policy on the guns, he did not claimthemto State
Farm as part of his personal property lost in the fire. Most
troubling was the $10, 000 cash Pauline allegedly lost inthe fire,
whi ch she spoke of for the first tinme at trial.

All  of these inconsistencies and inadequacies support a
reasonable inference that the Torreses had noved property from
their honme before the fire, and that they were trying to hide
financial problenms and profit fromthe fire. G ven the strong

enphasi s that the court placed on the credibility of the wi tnesses,
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and the substantial proof of financial and marital notives we hold
that the district <court's finding that the Torreses were
responsible for the fire was not clearly erroneous.

111

For the foregoing reasons, we AFFIRM the district court's

j udgnent .



