UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30661
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus

KEVI N MYLES aka Kevin M Ml es
and WALTER TURNER

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

(CR- 94- 97-F)

R S b b b Sk Sk S S S Rk Sk Sk S kR Sk S S S b b b b b Sk S Sk S R R Sk Sk S S S S R

UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30101
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
ver sus

DANA HI CKS,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

(CR- 94- 97)




Decenber 22, 1995

Bef ore DAVI S, BARKSDALE, and DeMOSS, Circuit Judges.
PER CURI AM !

Kevin Myl es and Wal ter Turner were convicted for conspiracy to
di stribute cocai ne base and possessi on of cocai ne base with intent
to distribute. In addition, M/les was convicted for use of a
weapon during a drug trafficking offense. Both appeal their
convictions. Dana H cks was indicted with Walter Turner and Kevin
M/l es; he appeals the denial of his notion to withdraw his guilty
pl ea and his sentence. W AFFIRM

| .

Agents of the Bureau of Al cohol, Tobacco and Firearns and the
Drug Enforcenent Adm nistration, working with the New Ol eans
Police Departnent, obtained a federal search warrant for 3107
Marais Street in New Ol eans. Wien the warrant was executed,
Turner and H cks were present; Turner told agents that he owned t he
house, that he occupi ed the second bedroom and that Ml es occupi ed
anot her bedroom Agents seized cocaine, nunerous firearns,
ammunition, United States currency, and narcotics-related itens.

Turner was arrested at the tine of the search.

. Local Rule 47.5.1 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that rule, the court has determ ned
that this opinion should not be published.

-2 .



M/l es was arrested several days |ater. He gave a recorded
confession to DEA agent JimLangnes and ATF agent Charles Hustnyre

after they gave him M randa war ni ngs.

.
A

M/l es asserts that the district court did not conply with 18
US C 8§ 3501, which governs the procedure to be used when a
def endant challenges the voluntariness of a confession. The
Governnent introduced his recorded confession to Agent Hustnyre
during its direct exam nation of him M/l es objected, stating that
"the basis for the objection is that prior statenents, prior
testinony given by Agent Langnes, indicated that [Mles] did not
give that statenment free and voluntary and that he was, in a sense,
given a promse of leniency for making a statenent at the tine".

The district court overruled the objection, stating that it
was not supported by the record. The Governnent then questioned
Agent Hustnyre about whether threats were nade to Myles, or any
prom ses made to him regarding his cooperation. Agent Hustnyre
responded that Myl es was told that his cooperation woul d be brought
tothe attention of the United States Attorney's office. The court
stated that, "in viewof [M/les'] objection", Myl es would be given
the opportunity to cross-exam ne Agent Hustnyre for any
i nconsi stency between his and Agent Langnes' testinony.

M/l es elicited the foll owi ng on cross-exam nation. M/l es was

read his constitutional rights before any statenent was made; Myl es



was told that his cooperation would be brought to the attention of
the United States Attorney, but no prom se was nmade that the court
woul d be nmade aware of the cooperation; and Agent Langnes was
present when Myles was interviewed, but he nade no promses to
M/l es.

M/les reiterated his objection to the admssion of the
confession, at which tine the court conducted a bench conference.
At the conference, the court asked Myles' |awer why he had not
filed a notion to suppress the confession. Counsel responded that
his client had only recently infornmed hi mof the statenent. Myles
asserted that Agent Langnes had testified that he told M/l es that
if he were to cooperate, it would be brought to the court's
attention,? and that he believed that he would receive favorable
treatnment by the court. The court again overrul ed the objection,
and the recorded confession was played for the jury.

Section 3501(a) provides that:

.. [A confession] shall be admssible in
evidence if it is voluntarily given. Bef ore
such confession is received in evidence, the
trial judge shall, out of the presence of the
jury, determ ne any issue as to vol untari ness.
If the trial judge determnes that the
confession was voluntarily nade ... [he] shal
instruct the jury to give such weight to the
confession as the jury feels it deserves under
all the circunstances.
18 U S.C. § 3501(a). Mles contends that the court determ ned the

i ssue of voluntariness partly in front of the jury, failed to nake

2 Agent Langnes testified that when Myl es was arrested he was

advi sed of his Mranda rights and told that "if he were to
cooperate with the [ G overnnent his cooperation would be nade
known to the judge before he was sentenced".
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specific findings on the voluntariness of the confession, and
after finding that the confession was voluntary, failed to give the
required jury instruction. The Governnent counters that "no
genuine issue of voluntariness existed", inasmuch as trial
testi nony established that Myl es was advised of his rights before
confessing and had agreed to be intervi ewed.

This court held in United States v. Iwegbu, 6 F.3d 272, 274
(5th Gr. 1993), that 8 3501 "is witten in mandatory | anguage, and
therefore once an issue arises as to the voluntariness of a
confession, the district court should conduct a voluntariness
hearing and give the instruction required by the statute".
| wegbu' s counsel had not noved to suppress, did not request a
hearing or instruction, and did not object to testinony regarding
the controverted confession. |d. at 274. Qur court expl ai ned that
"even when no request is made for the hearing and instruction, the
district court should conply with the statute sua sponte when the
evi dence clearly rai ses a question of voluntariness". |Id. Unl i ke
| wegbu, M/l es objected to the adm ssion of the confession on
vol unt ari ness grounds, thereby clearly raising the issue.

| wegbu hel d that, when voluntariness was placed in issue in
district court, this court asks whether that court's failure to
conduct the hearing and give the instruction sua sponte anounts to
reversible error and that, if no requests or objections were nade
in district court regarding the confession, then the errors

asserted on appeal nust anount to plain error. |Iwegbu, 6 F.3d at



274. No request was made by Myles for a hearing or instruction
pursuant to 8§ 3501.°3

Under Fed. R Crim P. 52(b), this court may correct forfeited
errors only when the appellant shows the followi ng factors: (1)
there is an error, (2) that is clear or obvious, and (3) that
affects his substantial rights. United States v. Calverley, 37
F.3d 160, 162-64 (5th Cr. 1994)(en banc)(citing A ano, 113 S. C.
at 1776-79), cert. denied, 115 S. C. 1266 (1995).

Plain error is one that is "clear or obvious, and, at a
m ni mum cont enpl ates an error whi ch was cl ear under current | aw at
the time of trial". Calverley, 37 F.3d at 162-63 (internal
quotation and citation omtted). "[l]n nobst cases, the affecting
of substantial rights requires that the error be prejudicial; it
must affect the outcone of the proceeding." 1d. at 164.

Even when the appellant carries his burden, Rule 52(b) is
perm ssive, not mandatory. If the forfeited error is plain and
af fects substantial rights, this court has authority to correct the
error, but is not required to do so; and this discretion is narrow.
Rodriguez, 15 F.3d at 416-17. W exercise it only when errors
"seriously affect the fairness, integrity, or public reputation of
judicial proceedings". Calverly, 37 F.2d at 164.

The district court erred when it did not foll owthe nandate of
8§ 3501 to hold a hearing outside the presence of the jury and when

it did not instruct the jury on the weight to be given the

3 M/l es concedes that no jury instruction was requested, but
asserts that the failure constituted plain error.

-6 -



confession. Mles, however, does not neet his burden of show ng
that the error "had an unfair prejudicial inpact on the jury's
del i berati ons". lwegbu, 6 F.3d at 275 (citation and internal
quotation marks omtted).

M/l es’ only claim that the confession was not voluntary is
that he nmade the confession "as a direct result of the agents
prom sing to bring his cooperation to the attention of the United
States Attorney's Ofice". This reason does not inplicate any of
the factors 8 3501(b) di scusses as circunstances the district court
should consider when determning whether a confession was
voluntary.* Nor does Myl es show that such a belief rendered the
confession involuntary. Thus, even if the district court had
conducted a voluntariness hearing, it would have had to concl ude
that the confession was free and voluntary. Consequently, the
heari ng woul d not have affected the evidence presented to the jury.
See Iwegbu, 6 F.3d at 275. Because Myl es has not denonstrated any

prejudice that resulted from the district court's failure to

4 Section 3501(b) provides that when determ ning the
vol untari ness of a confession, the trial judge should consider
"all the circunstances surroundi ng the giving of the confession,
including (1) the tinme el apsing between arrest and arrai gnnent of
t he defendant naking the confession, if it was nade after arrest
and before arraignnent, (2) whether such defendant knew the
nature of the offense with which he was charged or of which he
was suspected at the time of making the confession, (3) whether
such defendant was advised or knew that he was not required
to make any statenent and that any such statenent could be used

against him (4) whether ... such defendant had been advi sed
prior to questioning of his right to the assistance of counsel;
and (5) whether ... such defendant was w thout the assistance of

counsel when questioned and when giving such a confession".
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conduct a voluntariness hearing, the error cannot be consi dered one
that affects a substantial right.

Al t hough the court did not give a specific instruction on the
wei ght the jury was to give to the confession, the court did give
a general instruction on the credibility of wtnesses. Such a
general instructionlimts the possible prejudice that m ght result
fromthe failure to give a voluntariness instruction. |wegbu, 6
F.3d at 275-76 & n.4.° Moreover, in closing argunent, Mles'
counsel referenced the confession, but neglected to make use of the
opportunity to argue that it was involuntary, further underm ning
Myl es' claim on appeal that the failure to instruct the jury on
vol untari ness constituted the type of serious error required to
satisfy our plain error standard. Considering both the instruction
given and his attorney's choice not to argue involuntariness to the
jury, we cannot find that the failure to explicitly instruct on
vol unt ari ness affected any substantial right of the defendant.

In sum there was no plain error.

B

Turner mai ntains that the evidence was i nsufficient to support
his conviction for conspiring to possess wwth intent to distribute
cocai ne base and for possession with intent to distribute. He

acknow edges that he did not nove for judgnent of acquittal at the

5 The general instruction on the credibility of w tnesses
found by the Iwegbu court to limt possible prejudice resulting
fromthe district court's failure to give a voluntariness
instruction contains the sane | anguage as the district court's
general charge on the credibility of witnesses in the instant
case.



cl ose of the Governnent's case, and that no such notions were nade
at the close of all the evidence.

Absent a notion for acquittal, we review the sufficiency of
the evidence only for whether affirmance would result in manifest
injustice. United States v. Singer, 970 F.2d 1414, 1418 (5th Cr
1992). Under this standard, Turner's conviction may be reversed
only if the record is devoid of evidence pointing to guilt, or if
the evidence on a key el enent of the offense was so tenuous that a
convi ction woul d be shocking. See United States v. Sparks, 2 F.3d
574, 585 (5th Gr. 1993) (quoting United States v. Gl van, 949 F. 2d
777, 782-83 (5th Cir. 1991), cert. denied, _ US. _, 114 S. Ct.
720 (1994).

To prove the conspiracy charge, the Governnent was required to
establ i sh beyond a reasonabl e doubt (1) that a conspiracy existed,
i.e., that Turner and at | east one other person agreed to violate
the narcotics |l aws; (2) that Turner knew of the conspiracy; and (3)
that he voluntarily participated in it. E.g., United States v.
Cardenas, 9 F.3d 1139, 1157 (5th Cr. 1993), cert. denied, 114 S
Ct. 2150 (1994). And, to establish a violation of 21 US. C 8§
841(a) (1) for possession with intent to distribute cocaine, the
Gover nnment nust show know ng possession with intent to distribute.
United States v. Miunoz, 957 F.2d 171, 174 (5th Gr.), cert. deni ed,
113 S. Ct. 332 (1992).

As the Governnment contends, Turner's rendition of the facts
shows that the record is not devoid of evidence of his guilt.

Turner states that Government witnesses testified that a search of



M/l es’ bedroomin Turner's house yielded "fifty granms of cocaine
base found in three different |ocations, an automatic pistol, an
assault rifle, an AK 47, over $5000 in United States currency in a
box, $700 in United States currency in a jacket, hundreds of rounds
of amunition, a digital scale, four pagers, and a cellul ar phone".
A search of his bedroomreveal ed a small anount of cocai ne base in
t he pocket of a jacket, $610 which drew a reaction from a drug-
sniffing dog, and two boxes of anmmunition. From this evidence
alone, a jury could have inferred that Turner and Myl es conspired
to possess and distribute cocai ne base, and that Turner possessed
it.
C.

Dana Hi cks pleaded guilty to possession with the intent to
di stribute cocaine base. The presentence report (PSR) increased
his base offense level for relevant conduct. At his sentencing
hearing, Hi cks noved to withdraw his guilty plea, on the basis that
he had not thought that he woul d be sentenced for rel evant conduct.
The district court denied the notion, and sentenced him to 236
mont hs of inprisonnent and a five-year termof supervised rel ease.

1

Hi cks asserts that the district court erred when it denied his
motion to withdraw his guilty plea. He testified at the sentencing
hearing that he wished to withdraw his plea because the PSR
i ncl uded rel evant conduct, i.e. conspiracy to possess cocai he, when
cal culating the recomended sentence. Hi cks' counsel told the

court that, prior to Hi cks' plea, counsel advised H cks that
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rel evant conduct woul d be considered by the court in sentencing;
Hi cks acknow edged this on cross-exam nati on.

This court reviews the denial of a notiontowthdrawa guilty
pl ea only for abuse of discretion. United States v. Bounds, 943
F.2d 541, 543 (5th Gir. 1991), cert. denied, __ U S _ , 114 S. Ct.
135 (1993). In United States v. Carr, 740 F.2d 339, 343-44 (5th
Cr. 1984), cert. denied, 471 U S 1004 (1985), our court
enunerated seven factors for district courts to consider when
ruling on such a notion: (1) whether the defendant has asserted
his innocence; (2) whether wthdrawal would prejudice the
Governnent; (3) whet her the defendant delayed in filing the notion,
and if so, the reason for the delay; (4) whether w thdrawal would
substantially inconvenience the court; (5 whether adequate
assi stance of counsel was available to the defendant; (6) whether
the plea was know ng and voluntary; and (7) whether w thdrawal
woul d waste judicial resources.

Hi cks raises two of the Carr factors on appeal. He urges that
his guilty plea was not know ng and voluntary because he did not
think that the court would consider relevant conduct when
sentencing him But, his above referenced testinony contradicts
this. Moreover, receiving a sentence different fromthat hoped for
is not a proper basis for the wwthdrawal of a guilty plea. United
States v. Rodriguez, 62 F.3d 723, 725 (5th Cr. 1995).

Hi cks contends that the Governnent failed to prove when he was
informed of the relevant conduct, and, therefore, the district

court was unable to evaluate properly whether his notion was
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unnecessarily or intentionally delayed. The Governnent, however,
does not bear the burden of proof on this issue. See United States
v. Badger, 925 F.2d 101, 104 (5th Cr. 1991). Additionally, the
PSR, dated Septenber 9, 1994, referenced relevant conduct, but
H cks made no objection to the reference. Two revisions to the PSR
followed on October 24, 1994, and January 19, 1995, also
referencing rel evant conduct.® Again, H cks nade no objections to
the inclusion of relevant conduct. Hs first objection to the
i ncl usi on of rel evant conduct was just before sentenci ng on January
25, 1995; and Hicks offered no excuse for the del ay.

Turning to the remaining Carr factors, H cks does not assert
hi s i nnocence. The Governnment woul d undoubtedly be prejudi ced by
bringing the case to trial, inasmuch as the confidential infornmant
in the case has since been killed. As noted, counsel inforned the
court, and Hicks testified, that counsel had apprised H cks of the
use of relevant conduct in reaching a sentence. Moreover, Hicks
testified that he was satisfied wth counsel's representation.
Last, in that the case had already proceeded to the sentencing
heari ng when Hi cks brought his notion, a trial would inconvenience
the court and waste judicial resources. In sum the district court
did not abuse its discretion when it denied H cks' notion to

w thdraw his guilty plea.

6 The revisions to the PSR are not part of the record, but
were di scussed by the district court at the sentencing hearing.
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Hi cks contests the court's findings regarding the anount of
drugs used to calculate his sentence. The PSR, prepared Septenber
9, 1994, applied U.S.S.G 8§ 1B1.3(a)(1)(A), which governs rel evant
conduct, to determne the total anmount of drugs used to determ ne
t he base of fense | evel.

After hearing testinony relative to H cks' notion to w thdraw
and denying it, the court questi oned whet her an obj ection regardi ng
t he anount of drugs had been properly nmade, because H cks' counsel
had not objected to a revised PSR Wen asked whet her he wi shed to
present any argunent, Hicks' counsel stated that he did not view
the revised PSR as different fromthe first PSR Counsel nade no
argunent regardi ng the anount of drugs determ nation.

The district court explained that it denied the notion to
W t hdr aw because Hi cks wai ved his right to object to the anmount of
drugs used, by failing to object to the third revised PSR  Even
t hough the court found the objection was waived, the court also
held that Hicks' objection was neritless.

The court also read from a post-arrest statenent given by
M/l es. Inthat statenent, M/l es told agents for the ATF and t he DEA
that Hi cks had been supplying himw th one to two ounces of crack
cocai ne per week for six nonths prior to Myles' arrest.

On appeal, Hi cks contends that when the court addressed the
merits of the nunber of drug transactions he had with Myles, it
acknowl edged that the issue was disputed. He asserts that the
court was then bound to conduct an evidentiary hearing to determ ne

thereliability of the evidence supporting the findings. According
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to H cks, Myles was not reliable, and the court should have call ed
on the probation officer and the prosecutor to produce any evi dence
to corroborate his statenent.

The district court's findings of fact for sentencing nust be
accepted by this court unless they are clearly erroneous. E.g.
United States v. Soliman, 954 F.2d 1012, 1014 (5th Cr. 1992). A
factual finding is not clearly erroneous if it is plausible in
light of the entire record. E.g., United States v. Sanders, 942
F.2d 894, 897 (5th Gr. 1991). And, the sentencing court may
consi der any evidence relevant to sentencing which has sufficient
indicia of reliability to support its probable accuracy. See §
6A1. 3(a); United States v. Sherbak, 950 F.2d 1095, 1100 (5th Cr
1992). "The defendant bears the burden of denonstrating that
information the district court relied on in sentencing is
materially untrue." United States v. Vela, 927 F.2d 197, 201 (5th
Cr.), cert. denied, 502 U S. 875 (1991) (internal quotations and
citation omtted). The court nust resolve specifically disputed
factual issues if it intends to use the facts as a basis for its
sentence. Fed. R Cim P. 32(c)(3)(D

The record does not support Hicks' claimthat the rel evant
conduct issue was specifically disputed. Moreover, H cks has not
denonstrated that the information the district court relied on was
materially untrue, inasmuch as he nerely criticizes M/l es statenent
and presents no evidence to contradict it. Accordi ngly, he has
failed to establish clear error.
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For the reasons discussed above, the judgnents are

AFF| RMED.



