IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30085
Summary Cal endar

JEANNE M KELLY, Individually and
as personal representative of the
estate of Captain Janes J. Kelly,
and on behalf of her m nor child,
Janes Joseph Kelly, 111,

Pl ai ntiff-Appellee,
vVer sus
THE PANAVA CANAL COWM SSI ON,
Def endant - Appel | ant.

Appeal fromthe United States District Court for
the Eastern District of Louisiana
(CA 92 1733 G

August 16, 1995
Bef ore REAVLEY, DAVIS and DeMOSS, Circuit Judges.
PER CURI AM *
The Panama Canal Commi ssion (the "Comm ssion") appeals a
j udgnent rendered against the Comm ssion in a wongful death

action brought by the w dow and son of Captain Janes Kelly.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Captain Janes Kelly, a United States Arnmy O ficer assigned
to duty in the Republic of Panama, was killed while
recreationally sailing when the mast of his catamaran struck a
hangi ng electrical wire. H's w dow sued the Comm ssion on behal f
of herself and her son (the "Kellys"). The district court found
the Comm ssion liable for Captain Kelly's death and awar ded the
Kel lys $10,000 for Captain Kelly's pain and suffering, $150, 000
to Jeanne Kelly and $170,000 to Janes Kelly IIl for |oss of
soci ety and $578, 846. 66 each to Jeanne and Janmes. On appeal,
this court affirmed the finding of liability, but vacated the
nonpecuni ary damage awards and remanded the action with
instructions to "make additional findings to specify the wage
base it used to conpute the |oss of support itemand, if

necessary, conformthe award to the evidence." Kelly v. Panana

Canal Comm ssion, 26 F.3d 597 (5th Gr. 1994). This court left

the possibility of reopening the record to take nore evidence to
the district court's discretion.

On remand, the district court concluded that it was
unnecessary to reopen the record. The court reconputed the | ost
wages conponent, relying on the report of Edwin C. Schilling |11
the Kellys' expert on mlitary service retirenment systens and
financial calculations. The Comm ssion had not objected to the
conputations in this report and did not offer an alternative
calculation of Kelly's future earnings. The Comm ssion appeal s
t he new damage award. The Conm ssion contends that the court

erred in assumng that Captain Kelly would have been pronoted



before retirenent and in assum ng that the Captain would have had
a post mlitary career. The Conm ssion al so objects to the award
because the court did not deduct veteran's benefits accruing to
the Kellys under the Veterans' Benefits Act or deduct paynents
made to social security.

The district court relied on the Kellys' expert wtness
report for its assunptions regarding Captain Kelly's future
pronmotions in the mlitary and post mlitary enploynent. As the
district court noted, the Conm ssion did not submt any evidence
regarding Captain Kelly's future pronotions or post mlitary
enpl oynent. The Conm ssion stipulated to the report and did not
cross exam ne Col onel Schilling. The only objection made by the
Comm ssion to the report was that it assunmed a pronotion which
had been designated but not yet fully processed. The court's
adoption of Schilling's assunption that this pronotion would have
been properly processed and put into effect was not clearly
erroneous.

The district court did not err is accepting Schilling's
expert opinion and the evidence denonstrating Captain Kelly's
excellent credentials in assum ng that Kelly would have recei ved
future pronotions and woul d have had a post mlitary career.

The Comm ssion al so contends that the award to the Kellys
was incorrect because the court did not deduct veteran's benefits
received by the Kellys. The Conm ssion failed to submt any
evidence to the trial court regarding the anobunt or character of

the benefits received by the Kellys. The Conm ssion did not



cross exam ne Schilling regarding veteran's benefits. |ndeed,
t he Comm ssion made no fornal objection to the failure to deduct

vet erans benefits. Pickle v. Int'l Glfield D vers, 791 F.2d

1237, 1241 (5th Gr. 1986)(holding that the right to deductions
for veteran's benefits waived if not properly raised in the trial
court). Inits trial brief, the Comm ssion made a vague
assertion that any recovery on the part of the Kellys would be
redundant because the Conmission is a governnment agency. This
assertion did not adequately raise the issue of accounting for
the Kellys' veteran's benefits.

The Conmm ssion al so contends that the award was incorrect
because the court did not deduct social security taxes. In
accepting the conputations of future earnings of Col onel
Schilling, the court noted that Schilling had allowed for a 6.5%
FI CA deduction. This allowance is indicated in Schilling's
report. The Comm ssion points to no evidence contradicting this
clear indication that the court did allow for social security tax
deductions in its award.

AFFI RVED.



