IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30072
(Summary Cal endar)

WARDELL HUNTER,
Peti ti oner- Appel | ant,

ver sus

KElI TH HALL,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
(94- CV- 360)

August 9 1995

Before WENER, EMLIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

In this appeal fromthe dismssal of his petition for habeas
corpus filed under 42 U.S.C. § 2241, Petitioner-Appellant \Wardell

Hunter, a federal prisoner, collaterally attacks the cal cul ati on of

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



the time he nust serve in federal prison, claimng entitlenent to
credit for tine served prior to sentencing. Wardell has now filed
a notion with this court to hold the instant appeal in abeyance so
that he m ght deal with purported newy discovered evidence. For
the reasons set forth bel ow, we deny that notion and we affirmthe
district court's dismssal of Hunter's habeas petition.
I
FACTS AND PROCEEDI NGS

Hunter was arrested by state authorities on January 22, 1991,
on two counts of probation violation. Two days |later a federa
det ai ner was | odged agai nst Hunter in connection with several drug
counts. He alleges that, even though he posted bond in connection
wth the state probation violation, he was not released from
custody due to this federal detainer.

Almost four nonths later, on My 13, 1991, Hunter was
sentenced in state court to serve two concurrent prison terns, one
of five years and the other of six nonths, on the above-said state
probation violation counts. On August 21, 1991, however, this
sentence was set-aside by a state court so that Hunter's state
sentence could be coterm nous with the federal sentence.

On January 8, 1992, the federal district court sentenced
Hunter to serve 115 nonths inprisonnment on his federal drug
conviction, specifying that this sentence was to run consecutively
to his state sentence for drug possession and distribution. I n
sentencing Hunter, the district court stated that Hunter would be

entitled toacredit for time served since the federal detai ner was



| odged on January 24, 1991.

On Novenber 6, 1992, Hunter was re-sentenced in state court to
a termof 20 nonths on the probation violation for which he had
been arrested on January 23, 1991, with credit for tinme served.
Only a week later, on Novenber 13, 1992, Hunter was paroled by
state authorities, and he began to serve his federal sentence on
the sane date. As Hunter was not received into exclusive federal
custody until that daySQNovenber 13, 1992sSQt he Bureau of Prisons
(BOP) determ ned that Hunter did not commence serving his federa
sentence prior to that date.

The governnent attached to its answer the declaration of the
Inmate Systens Manager for FCl - Gakdal e, where Hunter is
i ncarcerated. According to that declaration

M. Hunter was originally arrested on January 23,

1991 by the State of Louisiana on the basis of a

previously filed capias for a Rule to Revoke Probati on,

Docket No. 312-383, and a warrant for Docket No. 325-876.

the U S Mrshals Service |lodged a detainer with the

State of Louisiana on January 24, 1991, for conspiracy to

possess with intent to distribute cocaine.

The Records Cerk for Ol eans Parish indicates that

no bond was set for the probation violation as statute

precl udes bond. A bond of $100, 000 was set for Docket

No. 325-876; however, no attenpts were nade to post bond.

The detainer filed by the U . S. Marshals Service did not

affect the bond status of either state case.

According to a Tinme Conputation and Jail Credits furnished by the
State of Louisiana, the tinme Hunter spent in custody after January
23, 1991, was credited against his state sentence. Consequently,
he was not entitled to credit for that tine against his federa
sent ence.

The nmagistrate judge found that Hunter's custody status
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resulted from his state offenses, not from the federal detainer
that was |odged against him while he was in state custody.
Mor eover, Hunter was not entitled to have the tine spent in state
custody credited against his federal sentence because he had
al ready received credit for this tine against his state sentence.
The magistrate judge also found that it was not inproper for the
district court to have inposed a sentence that would run
consecutively with a yet-to-be i nposed state sentence, even though
the state court mght have intended for the state and federa
sentences to term nate sinultaneously.

The magi strate judge recommended that the petition for a wit
of habeas corpus be deni ed. Adopting the report and recommendati on
of the magistrate judge, the district court denied the habeas
petition, and Hunter tinely appeal ed.

|1
ANALYSI S
A Motion to Hold Appeal in Abeyance

Hunter clainms to have di scovered new information that had not
been available to himat the tine he filed his § 2241 petition, and
has noved the court to hold his appeal in abeyance. He has not
identified the new information, however; neither has he noved to
suppl enent the record on appeal. Hi s vague and concl usionary
nmotion is insufficient and is therefore denied.

B. Subst ance of Appeal

Hunter contends that the district court should have given

effect to the intention of the state court for the state and



federal sentences to expire sinultaneously. Hunter urges that the
district court should have done so by designating the state
facility as a place of confinenment for purposes of his federa
sentence.? In determning whether to inpose concurrent or
consecutive sentences, the district court, in the exercise of its
di scretion, "may consi der subsequent sentences anti ci pated, but not

yet inposed, in separate state court proceedings." United States

V. Brown, 920 F.2d 1212, 1217 (5th Cr.), cert. denied, 500 U. S

925 (1991); see United States v. Ballard, 6 F.3d 1502, 1510 (11th

Cr. 1993).
Barden v. Keohane, 921 F.2d 476 (3d Cir. 1990), relied on by

Hunt er, does not conflict with the rule in Brown and Ballard. 1In
Barden, the Third Circuit ordered the BOP to exercise its
discretion to determ ne whether a state prison in which Barden was
incarcerated on state charges prior to being transferred to a
federal facility should be designated a place of federa
confinenent for purposes of Barden's federal sentence. Barden, 921
F.2d at 478. The state court had ordered that the state sentence
be served concurrently with the federal sentence. 1d. Unlike the
i nstant case, however, the federal court in Barden had not

i ndi cat ed whet her the sentence should be served concurrently with

! The governnent argues that this issue is being raised for
the first tinme on appeal. W disagree. Hunter did argue in the
district court that the state court vacated its original sentence
so that its sentence would be cotermnous with the federal
sent ence. In the district court Hunter did not cite Barden v.
Keohane, 921 F.2d 476 (3d G r. 1990), which he now relies on, but
the i ssue was nonetheless raised; in fact it was di scussed by the
magi strate judge in his report and reconmendati on.
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any subsequently inposed state sentence. 1d. at 483. 1In reaching
its decision, the Third Crcuit stated, "[wl e recognize that
neither the federal courts nor the Bureau [of Prisons] are bound in
any way by the state court's direction that the state and federal
sentences run concurrently.” 921 F.2d at 478 n. 4. The Barden
court thus recognized that the district court was not bound by the
state court's decision to have the state and federal sentences run
concurrently; the district court inits discretion could order that
its sentence run consecutively wth the subsequent|y-inposed state
sent ence.

Hunter argues that here the district court intended that he
receive credit for the tinme he served in state custody prior to
sentencing. But Hunter overlooks the fact that, under 18 U S. C
8§ 3585(b), the Attorney General, through the BOPSQnot the district

courtsQconputes the credit for prior custody . United States v.

Wlson, 503 U.S. 329, __ , 112 S. Ct. 1351, 1354-55 (1992). A
defendant is given credit toward his termof inprisonnent for any
time spent in official detention prior to the comencenent of his
sentence "that has not been credited agai nst anot her sentence." 18
U S C 8 3585(b). The BOP determ ned that Hunter was not entitled
to acredit for tine served in state custody because that tine had
been credited against his state sentence. Even if, as Hunter
suggested in the district court, his release on bail had been
prevented by the federal detainer, he still would not have been
entitled to a credit for the tine served in state custody because

that time was credited against his state sentence. See United




States v. Dovalina, 711 F.2d 737, 740 (5th Gr. 1983). The

district court's judgnent is

AFFI RVED; Modti on DENI ED



