UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 95-30060
(Summary Cal endar)

FREDDIE M W LSON,

Pl ai ntiff-Appellant,
ver sus
SECRETARY, DEPARTMENT OF VETERANS
AFFAI RS, obo, VETERANS  CANTEEN
SERVI CES, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Western District of Louisiana
(CVv 93 2179)

(August 23, 1995)

Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

Freddie Wlson filed an action agai nst Jesse Brown, Secretary
of the Departnent of Veterans Affairs, Janes Donohoe, Director of
Veterans Canteen Services, and Charles Lizyness, al | egi ng
violations of Title VII of the Gvil R ghts Act, 42 U S. C. § 2000e
(1988), and clainms under the Federal Tort Cains Act, 28 U S. C

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



8§ 2671-2680 (1988). The district court issued an order
dismssing both clains or in the alternative granting summary
j udgnent agai nst W1 son. She appeals the court's ruling on the
Title VII claim W affirm
I

On Decenber 17, 1991, Wlson filed a formal conplaint wwth the
Equal Enpl oynent Opportunity Conm ssion ("EECC'), alleging that her
supervi sor had sexual | y harassed her during her enploynent with the
Departnent of Veterans Affairs. The EEOC found her application
untinely and di sm ssed her conplaint. W]Ison's attorney received
notice of the EEOC decision on May 3, 1993, and nmiled a copy to
Wlson in Germany. W1 son received the decision on May 25, 1993,
and mailed a letter to the EECC on My 28, 1993, discussing
information relating to her claim On June 7, 1993, Wlson's
attorney submtted a Form573 to the EECC, requesting an appeal of
the Agency's decision.! The EEOCC found that the notice violated
the thirty-day tinme limt on such appeals and deni ed the appeal.?

Subsequently, WI1son brought this action under Title VII of the

1 Form573 is the EEOC s "Notice of Appeal/Petition" form 29 CF. R
§ 1614.403(a). Under the applicable regulations, "[t]he conplainant shoul d use
EECC Form 573, Notice of Appeal/Petition, and should indicate what he or she is
appealing." Id.

Section 1614 becane effective on Cctober 1, 1992. 57 Fed. Reg. 12634
(1992). WIlson filed her conplaint on Decenber 17, 1991, before that section
becane effective. The EECC shoul d, therefore, have processed her conpl ai nt under
the previous 8§ 1613. I1d. However, the time lint for appeal under § 1613 is
twenty days as conpared to the thirty-day linmt allowed by § 1614. 29 C.F.R
88 1613.233, 1614.402. Under § 1613, even Wlson's letter of May 28 woul d have
been | ate; accordingly, we defer to the EECC s decision to apply the nore | eni ent
regulations to WIlson's appeal.

2 The Commi ssion used May 3))the date when Wlson's attorney received
notice of the denial of her application))and June 7))the date that WIlson's
attorney filed the Form753 with the EEOCC))t o establi sh that she had not appeal ed
within the thirty-day limt.
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Cvil Rights Act and the Federal Tort Clains Act. The Secretary
moved for summary judgnent, arguing that because WIson's request
for appeal had been untinely, she had failed to exhaust her Title
VII admnistrative renedies, thereby barring her from bringing an
action in district court. The Secretary also argued that the
district court |acked subject matter jurisdiction over the FTCA
claim The district court granted the notion for sunmary judgnent
on the Title VIl claim and it dismssed the FTCA claim wth
prejudice. W]Ison now appeals.
I

Wl son contends that the district court should not have
granted sunmary judgnent on her Title VII claim arguing that the
Agency erroneously dism ssed her appeal because (1) her letter of
My 28 was a notice of appeal filed within the statute of
limtations, and (2) alternatively, equitable considerations
entitle her to a tolling of the statute. We exercise de novo
review of the grant of a summary judgnent. Duffy v. Leadi ng Edge
Prods., Inc., 44 F.3d 308, 312 (5th Cr. 1995). Sunmary judgnment
"shall be rendered forthwith if the pl eadi ngs, depositions, answers
to interrogatories, and adm ssions on file, together with the
affidavits if any show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of law" Fed. R Cv. P. 56(c).

Wl son argues that the EEOC incorrectly decided that her
appeal was untinely. "If an EEOC charge is untinely filed, a suit

based upon the untinely charge shoul d be dism ssed.” Barrowv. New

-3-



Oleans S.S. Ass'n, 932 F. 2d 473, 476-77 (5th Gr. 1991); Tenpl eton
v. Western Union Tel. Co., 607 F.2d 89, 91 (5th Gr. 1979) (per
curian); see also National Ass'n of CGov't Enployees v. City Pub.
Serv., 40 F.3d 698, 711 (5th Gr. 1994) ("[Clourts have no
jurisdictionto consider Title VII clainms as to which the aggrieved
party has not exhausted adm nistrative renedies.").

W will reverse an agency's interpretation of its regulations
only if the decision is arbitrary or capricious. Mot or Vehicle
Mrs. Ass'n. v. State Farm Mut. Auto. Ins. Co., 463 U S. 29, 42,
103 S. . 2856, 2866, 77 L. Ed. 2d 443 (1983) ("The scope of
review under the "arbitrary and capricious' standard is narrow and
a court is not to substitute its judgnent for that of the
agency."); Wlson v. United States Dep't of Agric., 991 F.2d 1211,
1215 (5th Cr. 1993) (looking "at the agency's decision to
determne if it was reached in an arbitrary or capricious
manner."), cert. denied, ___ US _ , 114 S CO. 1296, 127 L. Ed.
2d 649 (1994). "A decisionis arbitrary or capricious only when it
is "soinplausible that it could not be ascribed to a difference in

view or the product of agency expertise. Wlson, 991 F.2d at
1215 (quoting Motor Vehicle Mrs. Ass'n, 463 U.S. at 43, 103 S. C.
at 2867). "The agency decision need only have a rational basis,
and it does not have to be a decision which the court would have
made. " WIson, 991 F.2d at 1215.

Wl son argues that her letter to the EEOCC on May 28 was an

appeal and shoul d have satisfied the statute of limtations. EECC

regul ati ons provide that:



The conpl ainant, agent, grievant or individual class

claimant (hereinafter conplainant) nust file an appea

wth the Director, Ofice of Federal Operations, Equal

Enmpl oynent Qpportunity Conm ssion, at P.O Box 19848

Washi ngton, DC 20036, or by personal delivery or

facsimle. The conplainant should use EEOC Form 573,

Noti ce of Appeal /Petition, and shoul d i ndi cat e what he or

she i s appealing.

29 C.F.R § 1614.403(a).

Wl son asserts nothing nore than that this court should
consider her letter an appeal. Wl son provides no authority,
however, to support excusing her failure to conply wth the
regul ations. Also, the letter did not state that she was appeal i ng
t he EEOC s deci sion. W therefore hold that the Comm ssion's
decision that Wlson did not file a tinely appeal was not arbitrary
or capri cious.

Wl son alternatively contends that equitable considerations
merit atolling of the thirty-day tinmnelimt on filing an appeal to
the EEOCC. EECC regulations allow that "[t]he time limts in this
part are subject to waiver, estoppel and equitable tolling." 29
CF.R 8§ 1614.604(c). A conplaining party in a Title VII case
bears the burden of providing the justification for application of
equitable tolling principles. Nowinv. RTC, 33 F.3d 498, 503 (5th
Cr. 1994); Blunberg v. HCA Mgnmt . Co., 848 F.2d 642, 644 (5th Cr
1988), cert. denied, 488 U S. 1007, 109 S. . 789, 102 L. Ed. 2d
781 (1989).

I n Chappell v. Ento Machi ne Works Co., 601 F.2d 1295 (5th Cr.
1979), we discussed three possible bases for tolling: (1) the
pendency of a suit between the sane parties in the wong forum

(2) plaintiff's unawareness of the facts giving rise to the claim
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because of the defendant's intentional conceal ment of them and
(3) the EECC s m sleading the plaintiff about the nature of her
rights. See id. at 1302-03. None of these apply in this case, but
"Chappel |l does not hold that these three are the only bases for
tolling . . . ." Bl unberg, 848 F.2d at 644-45. Ther ef or e,
Wlson's inability to satisfy one of the bases for tolling under
Chappell is not necessarily fatal to her claim However, we "have
general ly been nuch I ess forgiving in receiving late filings where
the claimant failed to exercise due diligence in preserving his
legal rights.” Irwin v. Departnent of Veterans Affairs, 498 U. S.
89, 96, 111 S. C. 453, 458, 112 L. Ed. 2d 435 (1990); see also
Bal dwi n County Wel cone Ctr. v. Brown, 466 U. S. 147, 151, 104 S. C.
1723, 1726, 80 L. Ed. 2d 196 (1984) (per curian) ("One who fails to
act diligently cannot invoke equitable principles to excuse that
| ack of diligence."); Pacheco v. Rice, 966 F.2d 904, 906 (5th Cr
1992) (requiring due diligence to warrant equitable tolling).

Wl son argues that despite all "due diligence," overseas
mai | i ng del ays caused her appeal to be untinely. Such del ays, she
contends, are clearly a "circunstance beyond conpl ai nant's control "
and entitle her to equitable tolling. WIson clains to have acted
with all due diligence but she provides no support for this
contention. She fails to explain why she could not have notified
her attorney of her intent to appeal in the event of a unfavorable
deci sion by the EEOC. She also fails to explain why she could not
have avoided overseas mail and communicated via tel ephone or

facsimle nmachine. Because it was wthin WIlson's power to
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aneliorate the circunstances that resulted in her untinely filing,
we agree with the D.C. Crcuit that overseas del ays do not warrant
tolling. See Rao v. Baker, 898 F.2d 191 (D.C. G r. 1990) (holding
that mailing delays to Philippines did not justify tolling or
excuse | ack of diligence).

I ndeed, to sone extent, we question the relevance of the
overseas delays to Wlson's claimfor equitable tolling, because
her attorney coul d have responded for her. Notice to her attorney
constituted notice to Wlson, Irwn, 498 U.S. at 96, 111 S. C. at
458; see also 29 CF. R § 1614.402(b) ("If the conplainant is
represented by an attorney of record, then the 30-day tinme period

shal | be calculated fromthe recei pt of the required docunent
by the attorney."), and WIlson offers no explanation for her
attorney's failure to protect her rights. Accordingly, WIson's
counsel ' s i naction does not warrant an extension of the limtations
period. See lrwin, 498 U.S. at 96, 111 S. C. at 458 (refusing to
toll a 30 day statute of limtations ina T Title VII| case, where the
plaintiff was late in filing because his attorney had been out of
the office when the EECC notice was received, and holding that
"principles of equitable tolling . . . do not extend to what is at
best a garden variety claim of excusable neglect"). Wl son has
filed to neet her burden to show that the EEOC shoul d have applied
equitable tolling to her appeal; therefore, the district court
properly granted summary judgnent to the Secretary.

11

For the foregoing reasons, we AFFIRM the judgnent of the
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district court.



