IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30051
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
CATHERI NE DOUCET,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Loui siana
USDC No. 93- CR- 60038

August 23, 1995

Before KING JOLLY, and WENER, G rcuit Judges.
PER CURI AM *

Cat heri ne Doucet contends that the district court erred
during resentencing by departing upward under U . S.S.G § 2F1.1
and i nposing an additional six-nonth termof incarceration. She
requests that the six-nonth period be credited towards her two-

year term of supervised rel ease, which she is already serving.

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.
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An upward departure will be affirnmed if the district court
of fers acceptabl e reasons for the departure and the departure is

reasonable. United States v. Lanbert, 984 F.2d 658, 663 (5th

Cir. 1993) (en banc). In making sentencing decisions, the
district court properly considers any rel evant evidence which has
sufficient indicia of reliability to support its probable
accuracy, including information supplied by investigating agents.

US S G 8 6Al.3(a); see United States v. Manthei, 913 F.2d 1130,

1138 (5th Gr. 1990). A defendant bears the burden of
denonstrating that sentencing information is materially untrue.

United States v. Rodriquez, 897 F.2d 1324, 1328 (5th Gr.), cert.

deni ed, 498 U.S. 857 (1990).

| f both the actual and intended | oss approach zero, as the
district court inplicitly found in this case, the district court
may then choose to exercise its discretion and depart upward from
the sentenci ng range because the determined |oss significantly
understates the seriousness of a defendant's conduct. United

States v. Henderson, 19 F.3d 917, 928 & n.12 (5th Cr.), cert.

denied, 115 S. Q. 207 (1994); 8§ 2F1.1 (comment.) n.7. The
district court so exercised its discretion, and relied on
reliable informati on supplied by the investigating FBlI agent.

Doucet has not shoul dered her burden. See Rodri quez, 897 F.2d at

1328.

Doucet also attenpts to reassert an issue concerning
materiality under 18 U.S.C. § 1014. This exact issue was
previ ously deci ded adversely to her on appeal, wherein we

affirmed her conviction but vacated her sentence and renanded
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"for a finding on Doucet's actual intent regarding the [anount

of] loss.”" United States v. Doucet, No. 94-40250, slip op. at 11
(5th Gr. Nov. 23, 1994). Doucet's argunent does not inpact her
sentence but, rather, attacks her conviction. Thus, the issue is

beyond the scope of remand. See United States v. Kinder, 980

F.2d 961, 963 (5th Cr. 1992), cert. denied, 113 S. C. 2376

(1993).
SENTENCE AFFI RVED



