IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30047
Conf er ence Cal endar

UNI TED STATES OF AMERI CA

Pl ai ntiff-Appellee,
ver sus
JAMES ALONZO BENJAM N,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Wester District of Louisiana
USDC No. 94-CV-1882 (92-CR-20007)
March 21, 1995

Bef ore GARWOOD, BARKSDALE, and STEWART, Circuit Judges.
PER CURI AM *

| T IS ORDERED t hat Janes Al onzo Benjamn's notion for |eave

to proceed in forma pauperis is DENIED. Benjam n has not shown

that he will present a nonfrivol ous issue on appeal. Carson v.
Poll ey, 689 F.2d 562, 586 (5th Gr. 1982). Because the appeal is
frivolous, it is DISMSSED. See 5th Cr. R 42.2.

Benj am n argues that he was denied effective assistance of
counsel because his attorney was preoccupied with his wfe's
illness and therefore did not challenge the search as an illegal,

pretextual stop. To establish an ineffective assistance of

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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counsel claima novant nust denonstrate that his attorney's
performance was deficient and that the deficient perfornmance

prejudi ced his defense. Strickland v. Washi ngton, 466 U. S. 668,

687 (1984). To establish prejudice the novant nust show t hat
counsel's errors were so serious as to render the proceedi ngs

unreliable and fundanentally unfair. Lockhart v. Fretwell, 113

S. Ct. 838, 844 (1993).

Benjam n argues that his attorney was ineffective for not
arguing in the district court that the officer who nade the
initial stop had narcotic interdiction duties but no traffic
enforcenent duties. He cannot denonstrate prejudice. The
district court found that the arresting officer had a legitimte
basis for stopping the truck and, therefore, it is irrelevant
whet her the officer's primary function was narcotics

interdiction. See United States v. Shabazz, 993 F.2d 431, 435

n.3 (5th Gr. 1993).

Benjamn has failed to raise or brief the clains that
counsel was ineffective for failing to request a severance or
cautionary instruction and for failing to present mtigating
evi dence at sentencing. Therefore, they are considered

abandoned. See Evans v. City of Marlin, Tex., 986 F.2d 104, 106

n.1 (5th Gir. 1993).

Benjam n al so argues that he was deni ed due process because
the district court denied his notion before he filed his tinely
response to the Governnent's answer. On appeal Benjam n argues
only that his attorney failed to present the pretextual stop

i ssue, but Benjam n cannot establish Strickland prejudice.
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Nothing in Benjamn's response to the Governnent's answer would

alter the result, see Smth v. Collins, 964 F.2d 483, 485 (5th

Cr. 1992), and any error in denying the notion before Benjamn
had an opportunity to respond was harnm ess.

Appeal DI SM SSED.



