UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 95-21072

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

JERALD J. HENDRI CKS; W LLIAM P. VERKIN, M CHAEL J. FRYE,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
For the Southern District of Texas

(CR- H- 94- 141)
May 15, 1997

Bef ore GARWOOD, DeMOSS and PARKER, Circuit Judges.
PER CURI AM *

Wlliam P. Ver ki n (“Verkin"), Jerald J. Hendri cks
(“Hendricks”) and M chael J. Frye (“Fyre”) appeal their convictions

for conspiracy to commt bank fraud in violation of 18 U S.C. § 371

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.
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and bank fraud in violation of 18 U S.C. § 1344. For the foll ow ng
reasons, We reverse.
PROCEEDI NGS AND DI SPCSI TI ON BELOW

Verkin, Hendricks, Frye and Joseph Russo (“Russo”) were
charged in a two count indictnent with bank fraud and conspiracy to
commt bank fraud. Russo pleaded guilty and testified against the
ot hers. During trial, the district court granted a notion for
judgnent of acquittal as to the first paragraph of Count One which
charged the defendants with conspiring to defraud the United
States, but denied a notion for acquittal on the remaining
par agraph whi ch charged conspiracy to defraud a credit union. The
jury found Verkin, Hendricks and Frye guilty of both conspiracy and
bank fraud.

Verkin was sentenced to two consecutive two-year terns of
confi nenent. Frye and Hendricks were each sentenced to two
consecutive three-year terns of confinenent.

FACTS?

This case involves two interrelated transactions; the
def endant s’ purchase of 500 acres on |-45in League City, Texas and
of a Coors Beer distributorship in San Antonio, Texas from

Burkett’s Distributing Conpany.

The record contains conflicting evidence about the exact anount
of sone relevant figures. These discrepancies do not inpact the
i ssues before this court. W therefore make no attenpt to resol ve
t he di screpanci es and use approximte figures in the recitation of
facts.



In Novenber 1986, Verkin, a licensed real estate agent,
executed earnest noney contracts for the League City acreage as
trustee for an undi sclosed principal. The purchase price was $8.9
mllion, with a down paynent of $1.5 million, and the renmainder to
be financed by the owners, a group of related entities referred to
as the Canpbell Estate. The | and was valued at $32 nmillion by
cont enpor aneous apprai sals. Verkin |later negotiated for 41 of the
500 acres of the land to be transferred free and cl ear.

In the summer of 1986, Pat Gooden, a business broker, alerted
Frye and Hendricks to the availability of the beer distributorship.
The distributorship was in default on $6 mllion in | oans fromthe
Governnment Enployee’s Credit Union (“CECU’) and had other
i ndebt edness of $4 mllion. Frye and Hendricks decided to buy the
di stributorship and proposed refinancing the distributorship debt
t hrough GECU and real |l ocating a portion of that debt to the League
City acreage. On February 5, 1987, GECU approved a $9, 649, 000 | oan
for “down paynent and contingency residual principal and interest
in connection with a work out loan for acquisition of Burkett’s
Distributing and acquisition of land in [League City], Texas.”

In February 1987 Verkin attenpted to negotiate an agreenent

W th sone nenbers of the Canpbell Estate whereby they would retain

an interest in the joint venture. That proposal was never
consummat ed. | nstead, on February 24, 1987, Verkin entered a joint
venture agreenment with George Beach 11l (“Beach”), his second
cousin and enpl oyee. The agreenent required Beach “upon the
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request of Verkin [to] cause legal title to the Venture Property to
be conveyed to the Joint Venture.” The agreenent gave Verkin an
option to purchase Beach's interest in the venture and in the
League City property for $2.2 mllion. Hendricks, Frye, Verkin and
Russo entered into a second joint venture agreenent, which noted
t hat Beach had conveyed his interest in the real estate to them

At closing, Beach received $2.2 nillion, which he endorsed
back to the defendants’ joint venture, in return for a $5000
paynment. Hendricks, Frye, Verkin and Russo then applied the | oan
proceeds to the purchase price of the beer distributorship, the
real estate, the various expenses connected with the transactions
and a paynment of $226,826 to each of the four defendants. The
$226, 826 paynents are the focus of this prosecution.

ADM SSI BI LI TY OF CO DEFENDANT' S WRI TTEN PROFFER

The district court admtted a witten proffer of evidence
attached to Russo’'s plea agreenent. W review challenged
evidentiary rulings for abuse of discretion. United States v.
Buchanan, 70 F.3d 818, 832 (5th Cr. 1995), cert. denied, 116 S.
Ct. 1340 (1996).

During redirect exam nation of Russo, the governnent offered
its plea agreenent with Russo into evidence, contending it was
adm ssi bl e as a prior consistent statenent. The defendants did not
object to the adm ssion of the plea agreenent, but did object to

the proffer, on the grounds that it was hearsay and i nadm ssabl e as



a prior consistent statenent because there had been no allegation
of recent fabrication. The governnent responded that under
801(d)(1)(B) it was proper to introduce prior statenents that Russo
had adopted to rebut the inplied charge of inproper influence or
notive. The district court allowed the docunent into evidence and
permtted Russo to read portions of it to the jury.
Rul e 801(d)(1)(B) provides:
A statenent is not hearsay if -
(1) Prior statenent by witness -- The declarant
testifies at the trial or hearing and is
subject to cross-exam nation concerning the
statenment, and the statenent is.
(B) consistent with the defendant’s testinony
and is offered to rebut an express or inplied

charge against the declarant or recent
fabrication or inproper notive.

FED. R EviD. 801(d)(1)(B). In Tone v. United States, 513 U. S. 150,
115 S. ¢&. 696, 130 L. Ed. 2d 574 (1995)2, the Suprene Court held:
[Rule 801(d)(1)(B)] permts the introduction of a
decl arant’s consistent out-of-court statenments to rebut
a charge of recent fabrication or inproper notive only
when those statenents were nade before the recent

fabrication or inproper influence or notive.
513 U. S. at 155, 115 S.Ct. at 705. Because the proffer was witten
after the inproper influence or notive arose, it was clearly not
adm ssible wunder Rule 801(d)(1)(B) as interpreted by Tone.
Adm tting the proffer was thus error. United States v. R ddle, 103

F.3d 423, 432 (5th CGr. 1997).

2Tome was deci ded on January 10, 1995. This case was tried in
August 1995.



The governnent concedes that the adm ssion of the proffer
violates the holding of Tone, but argues that the error was
harm ess.

ADM SSI Bl LI TY OF DEFENDANTS DEPGCSI TI ON TESTI MONY

The district court admtted portions of deposition testinony
given by Frye and Verkin in a rel ated bankruptcy proceedi ng as wel |
as Frye’s answers to interrogatories pursuant to Rule 801(d)(2)(E)
as statenents of co-conspirators. The defendants objected, citing
Bruton v. United States, 391 U. S. 123, 88 S. C. 1620, 20 L. Ed. 2d
476 (1968) and arguing that the statenments were not mnade in
furtherance of the conspiracy. The district court found that the
statenents were made in the furtherance of the conspiracy,
overruled the objections and denied defendants’ requests for
severance and limting instructions.

We review the adm ssion of co-conspirator statenents under
Rul e 801(d)(2)(E) for abuse of discretion. United States v. Krout,
66 F.3d 1420 (5th Cir. 1995), cert. denied, 116 S. Ct. 963 (1996).
The district court’s findings of fact relating to the adm ssion are
reviewed for clear error. United States v. Stephens, 964 F. 2d 424,
434 (5th Gir. 1992).

A statenent by a co-conspirator is not admssible if the
person making the statenent does not testify at trial. United
States v. Restrepo, 994 F.2d 173, 186 (5th Gr. 1993). The

governnment nust prove, and the trial court nust find, by a



preponderance of the evidence that the statenents were made in the
furtherance of the conspiracy to be admssible under Rule
801(d)(2)(E). Bourjaily v. United States, 483 U S. 171, 107 S. Ct.
2775, 97 L. Ed. 2d 144 (1987). A statenent nade after the
conclusion of the conspiracy is not admssible wunder Rule
801(d) (2)(E). See United States v. Esacove, 943 F.2d 3, 4 (5th
CGr. 1991).

The governnment took the position at trial that the answers to
interrogatories and deposition testinony were designed to conceal
the conspiracy and to prevent its discovery. In Gunewald v.
United States, 353 U.S. 391, 401-02, 77 S. C. 963, 1 L. Ed. 2d 931
(1957) the Suprenme Court distinguished acts of conceal nent done in
furtherance of the main crimnal objectives of the conspiracy from
acts of conceal nent done after these central objectives have been
attained for the sole purpose of covering up after the crine. 353
U S at 405. In this case, the main objective of the alleged
conspiracy -- obtaining the excess | oan proceeds -- was attained in
March 1987, when the | oan was funded. The statenents in question
were nmade by the defendants years after the receipt of the
pr oceeds.

The prosecution included in the indictnent as an additional
objective of the conspiracy “to prevent the detection of their
recei pt of the noney.” The governnent argued in the district court

that because of this allegation, the co-conspirator statenents



qualified as “made in furtherance of the conspiracy.” The
governnent’s brief on appeal does not nention this theory of
adm ssibility. I nstead, they argue that the depositions and
interrogatories were properly adm ssi bl e under Rul e 801(d)(2) (D) as
“a statenment of the party’s agent or servant concerning a natter
wthin the scope of the agency or enploynent, nade during the
exi stence of the relationship, citing United States v. Saks, 964
F.2d 1514, 1523-26 (5th Cr. 1992).

W reject the district court’s inplicit finding that the
statenents were nade “in furtherance” of the conspiracy as contrary
to the Suprenme Court’s nmandate in Gunewald. Further, the record
does not reflect the factual predicate necessary for 801(d)(2)(D)
adm ssibility. W therefore find that the district court erred in
admtting the defendants’ deposition testinobny and answers to
i nterrogatories.

HARM_ESSNESS

We nust next determ ne whether these errors, either standing
al one or cunul atively, were so harnful that they nandate reversal
The Russo proffer, authored by the prosecutor, is particularly
troubl esone for two reasons. First, it was the governnent’s
version of the case, capsulized in witten form available to the
jury during deliberations. Second, the proffer was nuch nore
favorable to the governnent’s theory of the case than the actual

testinony by Russo at trial because it contai ned statenents about



t he defendants’ state of m nd, GECU “know edge” and what GECU woul d
have done had it known the true facts, none of which was included
in Russo’s trial testinony.

The defendants’ statenents, nmade years after the alleged
crime, as part of a bankruptcy proceeding are |ikew se harnful,
inputing to the defendants an intent to conceal their activities
surroundi ng the transactions in question.

The cunul ative effect of these two errors, in |light of the
fact that the remaining evidence in this case raised real
sufficiency concerns, requires reversal for newtrial. See United
States v. Riddle, 103 F.3d 423, 434 (5th Gr. 1997).

SUFFI Cl ENCY OF THE EVI DENCE

Hendri cks, Frye and Verkin each chall enge the sufficiency of
the evidence to sustain their convictions. Viewi ng the evidence
and the inferences that may be drawn from it in the |ight nost
favorable to the verdict, this court nust determ ne whether a
rational jury could have found the essential elenents of the
of fenses beyond a reasonabl e doubt. United States v. Aubin, 87
F.3d 141, 144 (5th Cir. 1996), cert. denied, 117 S. Ct. 965 (1997).

To establish a conspiracy under 18 U S C § 371, the
governnment nust prove (1) there was an agreenent between two or
nore persons to pursue an unlawful objective; (2) the defendant
voluntarily agreed to join the conspiracy; and (3) that one of the

persons commtted an overt act in furtherance of the conspiracy.



United States v. Pettigrew, 77 F.3d 1500, 1519 (5th Cr. 1996).
The agreenent to join the conspiracy need not be express, but may
be inferred fromcircunstantial evidence. 1d. To sustain a bank
fraud conviction under 18 U S. C. § 1344, the governnment nust prove
that the defendant knowi ngly executed or attenpted to execute a
schene or artifice (1) to defraud a financial institution; or (2)
to obtain any property owned by, or under the custody or contro

of, a financial institution by neans of false or fraudul ent
pretenses, representations or prom ses. A “schene to defraud”
includes the use of fraudulent pretenses or representations
intended to deceive to obtain sonething of value froma financi al
institution. The defendant nust nake a material m srepresentation
to the bank, that is, one having “the natural tendency to influence
or was capable of influencing the decision of the |ending
institution.” United States v. Canpbell, 64 F.3d 967, 975 (5th

1995).% It is clear and undi sputed that neither borrow ng excess

%The Suprenme Court recently held that materiality of the
fal sehood is not an elenent of the crinme of making a false
statenent to a federally insured bank under 18 U.S.C. § 1014, after
concluding that the term “false statenent” contained in that
statute incorporated no common |aw neaning requiring materiality.
United States v. Wells, __ US __ , 117 S. . 921, 927-29, 137 L.
Ed. 2d 107 (1997). The statute at issue here proscribes “fraud.”
The term “fraud” has traditionally enconpassed the requirenent of
a material m srepresentation or om ssion in order to be actionable.
See BMWNV of North Anmerica v. Gore, _ US |, 116 S. C. 1589
1600- 1601, 134 L. Ed. 2d 809 (1996). W therefore conclude that
Wells does not abrogate the Fifth Crcuit rule, articulated in
Canmpbel |, requiring the governnent to prove materiality in a bank
fraud case. See United States v. Cochran, 1997 W. 13790, *7 n.3
(10th Gir., March 25, 1997).
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nmoney nor using a trustee (or “strawman,” as the governnent
referred to Beach) are crinmes. Rather, the governnent contends
that the convictions are based on affirmati ve conceal nent i ntended
to defraud -- that is conceal nent of the fact that the defendants
recei ved proceeds beyond what was necessary to purchase the assets.

The defendants contend that this is a legitinmte but conpl ex
busi ness deal that GECU entered into because it benefitted
financially; the transaction bailed CGECU out of a disastrous
preexisting loan on the beer distributorship. They contend that
CECU got exactly what it bargained for in terns of both coll ateral
and risk, and that distribution of the |oan proceeds, as well as
Beach’s role, were revealed in the cl osing papers. Further, Verkin
contends that he was entitled to, but did not receive, a rea
estate comm ssion on the deal that was greater than the anount he
received as his share of the proceeds, nmaking it unlikely that he
intentionally commtted fraud to get |less than he had earned on
conmi ssi on.

The governnent relies primarily on the testinony of fornmer
CECU enpl oyee Carol Canbern that she did not know that the |oan
i ncl uded excess proceeds and if she had known, she would not have
voted to approve the loan. The governnent argues that Canbern’s
testinony was “circunstantially corroborated” by the fact that the
credit union required a $300,000 certificate of deposit before
meki ng the | oan. They reason that requiring such security is
i nconsistent with including excess |oan proceeds in the deal.
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Def endants answer that neither GECU s | oan officer assigned to this
account, GECU s president, nor its | awers who drafted and revi ewed
the loan docunents testified. The jury heard no testinony
concerni ng what these individuals knew at the tinme the |oan was
made. Further, they argue that the request for additional security
istotally consistent wwth the additional risk involved in | oaning
excess proceeds.

There were two events referred to at trial as closings. The
first was a neeting on March 26, 1987 at the |aw offices of
Ful bright and Jaworski, who served as CGECU s attorneys. After
extended negotiations and redraftings, the parties concluded the
agreenent for the purchase of the brewery. The next day, the
buyers and sellers attended a real estate closing at Texas Aneri can
Title Conpany where the title to the real estate was transferred.
No GECU enpl oyee, attorney or representative attended the second
closing, although they were clearly entitled to be present.
Not hing in the record explains their absence. Fromthe first | oan
comm tnent, GECU reserved the right to have their |awers draft or
review every docunent necessary to close the deal. The details of
t he transacti on changed nmany ti nes between the initial proposal and
final closing, which is typical for a conplex, nulti-party, nulti-
mllion dollar business deal. It is clear that the docunents
available at the real estate closing revealed all the relevant
information, including who held title to the land, how the | oan
proceeds were being distributed, and Beach’s true role in the
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transacti on.

The governnent i ntroduced i nto evidence an early proposal from
the defendants to GECU that includes a $2.2 million dollar item
desi gnat ed as t he anbunt necessary to buy out prior partners. They
asked the jury to infer that “prior partners” refers to Beach, who
at that time was not a partner, and who, even when he becane a
partner in the joint venture, did not hold a $2.2 mllion dollar
i nterest. However, at the tinme the docunent was drafted, the
defendants were in negotiations with persons associated wth the
Canpbel | Estate whomthey asked to join their joint venture. The
agreenent with Beach was not reached until |ater. In sum the
“prior partner” itemwas not a m srepresentation when drafted, and
the nyriad changes between that early proposal and the final deal,
whi ch eventual Iy i ncluded Beach as a joint venturer, were reveal ed
in the subsequent paperwork and the closing docunents. CECU s
failure to review the docunents or send a representative to the
closing does not nmake an otherwise legitimte, but conplex,
busi ness transaction a crine. However, the governnent asked the
jury to infer that the defendants structured the deal in this way
in an effort to conceal Beach’s true role in the transaction.

The record does reveal t hat def endant s made  one
m srepresentation during the negotiations, which the governnent
enphasi zed at trial. The original proposal included approxi mately
500 acres of real estate, appraised at $32 mllion. Later, 41
acres were carved out of that parcel and transferred to the
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defendants free and clear. There is evidence that the defendants
lied to GECU about the reason for this change -- claimng that the
41 acre change resulted from®“survey probl ens” which did not exist.
A rational juror could certainly conclude that this was a
m srepresentation, but it was sinply not material to CECU s
decision to |l oan the noney. The apprai sed value of the remaining
property was accurately revealed and well in excess of the anount
CECU determ ned was necessary to secure that portion of the |oan.

These facts present a very close question. However, we are
unabl e to say that no reasonable juror could have found all of the
el enents of the charged crinmes beyond a reasonable doubt. In the
event that the governnent elects toretry the defendants, the jury,
after considering the adm ssible evidence without the taint of
error, must nmake that determ nation.

CONCLUSI ON

For the foregoing reasons, we reverse the defendants’

convictions and remand for further proceedings.

REVERSED AND REMANDED
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