IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-20950
Summary Cal endar

TOMW J. CHANEY,
Pl ai ntiff-Appellant,

ver sus

DOW CHEM CAL COMPANY,
Def endant - Appel | ee.

Appeal fromthe United States District Court for the
for the Southern District of Texas
( CA- H 93- 3482)

Cct ober 8, 1996
Bef ore GARWOOD, W ENER and PARKER, Circuit Judges.”’

GARWOOD, Circuit Judge:

Inthis Texas | awdi versity case, plaintiff-Appellant Tormmy J.
Chaney (Chaney) appeals the district court’s grant of summary
judgnent in favor of Defendant - Appell ee Dow Chem cal Conpany ( Dow)
on his premses liability claim W affirm

Facts and Proceedi ngs Bel ow

On Septenber 26, 1991, Chaney was allegedly injured while

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



riding in the back of a truck on the prem ses of a Dow facility.
At the time, Chaney was enployed by Breazeale Contractors
(Breazeal e), an independent contractor hired by Dow, and the truck
was operated by Breazeale. Chaney all eges that he was injured when
the truck in which he was riding crossed a set of railroad tracks
on the Dow property which was either under construction or poorly
mai ntai ned resulting in his being jolted about and thrown fromthe
truck bed.

Chaney originally filed this suit in the Texas state courts on
Septenber 24, 1993, although the case was | ater renoved by Dow to
the United States District Court for the Southern District of
Texas, Houston Division on the basis of diversity. The parties
consented to proceed before a nmagistrate judge pursuant to 28
US C 8§ 636(c). Downoved for summary judgnent, and a heari ng was
hel d before the magi strate judge on June 15, 1994.

At the conclusion of the hearing, the nmagistrate judge
instructed the parties to submt any additional naterials that they
w shed to have considered no |ater than June 22. Chaney el ected
not to submt any supplenental materials, while Dow requested a
one-day extension which was granted and submtted a suppl enenta
menor andum and affidavit to the court on June 23. By order entered
July 21, 1995, the magistrate judge granted summary judgnment in
favor of Dow on the grounds that Chaney had failed to produce any
evi dence of the exi stence of an unreasonably dangerous condition on
Dow s prem ses. Chaney, represented by counsel below but acting
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pro se in this Court, now brings this appeal.



Di scussi on

Procedural |ssues

Chaney raises several points of error with respect to the
sunmary judgnent procedure enployed below. We address these
argunents seriatim

First, Chaney notes that Federal Rule of Cvil Procedure 56(c)
requi res that judgnent be rendered “forthwith if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
issue as to any material fact,” and argues that therefore the
district court erred in allowng extra tinme for the parties to
suppl enent their subm ssions foll ow ng the sunmary j udgnent heari ng
before ruling on the notion. In other words, Chaney argues that
Rul e 56(c) requires that the novant be entitled to summary j udgnment
at the tinme of the hearing, and that no additional tinme to
suppl enent the record may be granted prior to ruling on the notion.
Chaney cites no authority for this novel and overly literal reading
of the requirenents inposed by Rule 56(c) which we hereby reject.

Chaney next argues that the district court erred in basingits
summary judgnent on Dow s suppl enental subm ssi ons whi ch Chaney was
not permtted to oppose because of the magistrate judge’ s June 22
deadline for tendering additional materials to the court, thereby

violating Rule 56(c)’s requirenent that “[t]he notion shall be



served at |least 10 days before the tinme fixed for the hearing.”
This argunent is flawed in several respects. First, the argunents
presented i n the suppl enental nmenorandumwere previously presented
in Dow s Reply to Plaintiff’s Response to Dow s Mtion for Summary
Judgnent and Motion to Stri ke which was filed on Decenber 1, 1994,
thereby providing Chaney with nore than adequate notice and
opportunity to counter Dows notion for sunmary judgnent.
Furthernore, the magistrate judge did not enter her order granting
summary judgnent until July 21, 1995. The record reflects that
Chaney made no request for an opportunity to respond to Dow s
suppl enent al nmenorandum during the intervening period between the
filing of the nmenorandum on June 23, 1995 and the entry of the
court’s order on July 21, 1995. The intervening period between the
filing of Dow s supplenental nenorandum and the entry of the
court’s order provided Chaney with the notice required by Rule
56(c) and the opportunity to respond had he chosen to do so. See,
Enplanar, 1Inc. v. Marsh, 11 F.3d 1284, 1293 & n.11 (5th
Cr.)(supplenmental nenorandum filed two nonths before entry of
summary judgnent satisfied notice requirenent of Rule 56(c)), cert.

deni ed, 115 S.Ct. 312 (1994).1

. Chaney additionally conplains that Dow did not serve him
wth notice of its request for an extension of tinme to file its
suppl enental materials with the court, and that the district court
erred in granting such an extension w thout allow ng Chaney the
opportunity to oppose the request. Contrary to Chaney’'s
representations, the record reflects that a certificate of service
was filed along with Dow s request for an extension of tinme. Nor
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Chaney next argues that the district court erred in relying
upon the affidavit of Dave Turner, Supervisor of the Roads and
Bri dges Departnent for Dow s Texas operations, which was submtted
along with Dow s suppl enental nenorandum I n particular, Chaney
argues that Turner’s affidavit is not conpetent sunmary | udgnent
evidence because it nmakes reference to an investigation not
attached to the affidavit as required by Rul e 56(e) whi ch provides,
“[s]worn or certified copies of all papers or parts thereof
referred to in an affidavit shall be attached thereto or served
therewith.” Despite the magistrate judge's statenent in her order
that she had reviewed “Defendant’s supplenent and all exhibits,”
Turner’s affidavit was in no way essential to the nagistrate
judge’s grant of summary judgnent in favor of Dow which was based
upon the absence of any evidence to support the existence of an
unr easonabl y dangerous condition on Dow s prem ses. Dow was not
required to cone forward with direct evidence regarding the
condition of the crossing so as to negate Chaney’s allegations.
Stults v. Conoco, Inc., 76 F.3d 651, 656 (5th Cr. 1996).

1. Summary Judgnent Caim

did the district court err in granting Dow s request as Federal
Rule of Civil Procedure 6(b) expressly provides: “Wen by these
rules or by a notice given thereunder or by order of court an act
is required or allowed to be done at or within a specified tine,
the court for cause shown may at any tine in its discretion (1)
wth or without notion or notice order the period enlarged if
request therefor is nmade before the expiration of the period
originally prescribed....” (Enphasis added).
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We review the grant of a notion for summary judgnent de novo,
appl ying the sane standard enpl oyed by the district court. Baker
v. Putnal, 75 F.3d 190, 197 (5th Gr. 1996). In review ng the
evi dence, the facts and inferences to be drawn from them nust be
viewed in the |ight nost favorable to the nonnovant. |d. at 198.
“We do not affirma summary judgnent unless we conclude, after an
i ndependent review of the record, that ‘there is no genuine issue
as to any material fact and that the noving party is entitled to a
judgnent as a matter of law.’” Thornton, Summers, Bi echlin, Dunham
& Brown, Inc. v. Cook Paint & Varnish, 82 F.3d 114, 116 (quoting
Fed. R CGv. P. 56(c)).

The initial burden lies wth the novant to establish the
absence of any genuine issue of material fact “by informng the
court of the basis for its notion, and by identifying portions of
the record which highlight the absence of genuine factual issues.”
Rizzo v. Children’s Wrld Learning Centers, Inc., 84 F.3d 758, 762
(5th Cr. 1996)(quoting Topalian v. Ehrman, 954 F.2d 1125, 1131
(5th Gr. 1992), cert. denied, 113 S.Ct. 82 (1992)). In order to
nmeet this burden, the novant need not negate the el enents of clains
on whi ch t he nonnovant woul d bear the burden of proof at trial, but
need only point out with respect to such elenents the absence of
evi dence supporting the nonnovant’s clains. Stults, 76 F.3d at
656. | f the novant neets this initial burden, the burden then

shifts to the nonnovant to produce evidence or designate specific



facts in the record denonstrating the existence of a genuine issue
for trial. Jones v. Sheehan, Young & Culp, P.C., 82 F.3d 1334,
1338 (5th Gr. 1996); Rizzo, 84 F.3d at 762. “[ Cl oncl usory
al l egations, speculation, and unsubstantiated assertions are
i nadequate to satisfy the nonnovant’s burden.” Douglass v. United
Serv. Autonobile Assn., 79 F.3d 1415, 1429 (5th Cr. 1996)(en
banc); see also, Wallace v. Texas Tech Univ., 80 F.3d 1042, 1047
(5th Gr. 1996).
Under Texas law, the elenents of a premses liability claim
are:
“(1) Actual or constructive know edge of sone
condi tion on t he prem ses by t he
owner / oper at or ;
(2) That the condition posed an unreasonable risk
of harm
(3) That the owner/operator did not exercise
reasonable care to reduce or elimnate the
risk;
(4) That the owner/operator’s failure to use such
care proximately caused the plaintiff’s
i njuries. Keetch v. Kroger, 845 S. W2d 262,
264 (Tex. 1992).
As di scussed previously, the nmagi strate judge based her decision to
grant summary judgnent in favor of Dow on Chaney’'s failure to
produce any evi dence of the existence of an unreasonably dangerous
condition on Dow s prem ses. W agree with the magi strate judge’s
anal ysis of this question.
In its Reply to Plaintiff’s Response to Dow s WMdttion for

Summary Judgnent and Motion to Strike and in its suppl enental

menor andum Dow poi nts out the conpl ete absence of any evidence to
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substantiate Chaney’s claim that an unreasonably dangerous
condition existed on Dows premses, other than Chaney’'s own
specul ation that the truck would not have jolted so severely had
there not been a defect in the crossing. Havi ng pointed to the
| ack of evidence to support this necessary elenent of Chaney’s
claim the burden shifted to Chaney to produce evidence sufficient
to raise a genuine issue for trial. See Stults, supra. The
magi strate judge properly concluded that Chaney failed to carry his
burden on this el enent.

The record reflects that Chaney could neither identify the
particul ar crossing in question nor produce any other w tness who
could do so. In addition, Chaney acknow edged that he had not
exam ned the crossing followng the accident to determne if in
fact any defect existed.? Again, Chaney was simlarly unable to
produce any other witness who could identify any defect in the

crossing. Chaney stated at the sunmmary judgnent hearing that Dow

2 Chaney offered the following at the summary judgnent
heari ng:

“THE COURT: After you were thrown
from the truck, did you
get out and go back up
the little rise and | ook
at the railroad tracks?

MR. CHANEY: No.

THE COURT: You did not.

M . CHANEY: Huh- uh

THE COURT: So you just generally saw
t he tracks on t he
property that day.

MR. CHANEY: Yeah.”



had been perform ng construction on railroad crossings in other
parts of the facility, although he admtted that he did not know
whet her construction was bei ng perforned on the particul ar crossing
at issue. Chaney surm sed that there nust have been construction
at this particular crossing to account for the lurching of the

truck which resulted in his injury.® This was the sumtotal of the

3 Chaney’s statenents in this regard at the summary judgnent
hearing were as foll ows:

“THE COURT: And you say there is a
dip between the rails
because you felt it when

you were —

MR. CHANEY: Yeah.

THE COURT: —bounci ng over —

MR. CHANEY: Yeah, the truck—

THE COURT: —+the track?

MR. CHANEY: —bucked I'i ke a horse when
it went over those tracks
l'i ke that.

THE COURT: Okay. Now—Then you
i ndi cat ed in your
deposi tion t hat you

didn’t see any indication
that anyone was worKking
on those tracks, right?

On that day.

MR. CHANEY: | didn't see—There wasn’t
nobody st andi ng out
t here.

THE COURT: Ri ght .

MR. CHANEY: But they usually have

reflectors or sonething
comng fromone direction
but not from the back
side that we canme from
THE COURT: Ri ght. There was not hing
i ndicating that anyone
was wor ki ng on t hat
particul ar track t hat
y'all crossed over that
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evi dence produced by Chaney bel ow. In essence, Chaney’s entire
claim rests solely on his speculative assertion that his being
throwmm fromthe truck could have been caused only by a defect in
the railroad crossing, although neither he nor any other wtness
could testify to having seen any such defect. Such specul ative and
whol Iy conclusory allegations are insufficient to carry Chaney’s
burden of com ng forward with evidence or specific facts to resi st
Dow s notion for summary judgnent. See, Dougl ass, 79 F.3d at 1429.

Chaney rai ses several other points of error, all of which we

find to be without nerit. First, Chaney clains that genuine issues

day.

MR. CHANEY: No, | —Well, from what
|’ve seen when we were
working in there, they
were working at different
spots on the railroad
tracks, so all—1 through
Dow.

THE COURT: But they weren’t working
on this particular track
that you saw.

MR. CHANEY: | don’'t know.

THE COURT: You don’'t know. You
didnt see it.

MR. CHANEY: | didn't see if they had
the rocks out of there or
not, no.

THE COURT: All right. So you don’t

know if there were rocks
between the tracks or

not .

MR. CHANEY: No. Not that particul ar
tracks [sic].

THE COURT: Not t hat particul ar
track.”
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of material fact exist with respect to: (a) where the crossing at
issue is |ocated; (b) the surroundi ngs and nature of the crossing;
and (c) the type of fill material used in the crossing. All of
these points are sinply different ways of stating that Chaney has
been unable to identify the crossing at issue. Rather than being

“material,” this question is sinply irrelevant as Chaney has been
unabl e to produce any testinony or other evidence indicating that
his injury was in fact caused by a defect in Dow s prem ses.

Chaney also raises a point of error with respect to whether
the evidence indicates that the Breazeale enployee driving the
truck was driving too fast. Again, this issue is sinply
irrelevant. The basis on which the summary judgnent was granted
was t he absence of any evi dence to support Chaney’s all egation that
an unreasonably dangerous condition existed on Dow s prem ses.

Chaney next argues that the nmagi strate judge’ s order suggests
that she failed to draw all favorable inferences in favor of Chaney
as the nonnmovant in ruling on the notion. In particular, the
magi strate judge observed in her order:

“Plaintiff has provided no conpetent summary judgnent

evidence to raise a genuine issue of material fact as to

the existence of a premses defect on Defendant’s

property. It is undisputed that the driver of the truck

was driving too fast at the tine of the incident, that

the truck proceeded over the railroad tracks, and that

Chaney was riding in the back of the pickup. It is just

as likely that there was no prem ses defect, and that the

cause of the accident was the manner in which the truck

was being driven.”

Based on the record before us, it is a msstatenent to say that it
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is “just as likely” that the cause of Chaney’'s injury was the
manner in which the truck was driven as the only evidence before us
suggests that this was the only cause. As the magi strate judge
properly concluded, there was sinply no evidence of the existence
of any prem ses defect. W are persuaded that by the magistrate
judge’s statenent in this regard she sinply neant to illustrate
that the only evidence of record indicated that Chaney’s injury was
caused by the manner in which the truck was driven rather than by
a prem ses defect as clai ned by Chaney.

Finally, Chaney argues that the nmgistrate judge failed to
properly apply Texas |aw regardi ng whether the sanme standard of
care is owed by the owner of a private road which traverses a
railroad crossing as has been applied to public roads, and whet her
the lack of “fill” between the rails of a crossing can constitute
a prem ses defect. Again, these questions are sinply irrelevant as
they were in no way relied upon by the court below in reaching the
concl usion that Chaney had sinply failed to produce any evi dence of
the existence of a premses defect on Dows premses at the
crossing in question.

Accordi ngly, we conclude that the magistrate judge properly
granted sunmmary judgnent in favor of Dow on Chaney’s prem ses
liability claim

For the foregoing reasons, the judgnment of the district court
i s hereby

AFFI RVED.
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