IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-20941

NATURAL GAS PI PELI NE CO. OF AMERI CA, ET AL.
Pl ai ntiffs-Appellees,
V.
ENERGY GATHERI NG | NC., ET AL.,
Def endant s,
and
NAVARRO CROWSOQN,
Movant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
( CA- H 88-3202)

Septenber 18, 1996
Before KING SM TH, and WENER, C rcuit Judges.

PER CURI AM ~
Navarro Crowson appeals the denial of his third notion
for release fromconfinenent and notion to vacate a contenpt

order. W vacate the order of the district court.

"Pursuant to Local Rule 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



| . BACKGROUND!

Crowson took bribes and illegal kickbacks on natural gas
sale contracts in the md 1980s while working for Natural Gas
Pi pel i ne Conpany (“Natural Gas”). After being indicted in
federal court, Crowson pled guilty to charges of mail fraud
arising out of one of these kickback schenes. [In 1991, Crowson
had two substantial default judgnents rendered against him for a
total of over 6 mllion dollars in damages. Follow ng the
judgnents, Crowson’s judgnent creditors sought to discover the
| ocation and extent of Crowson’s assets. Because of Crowson’s
failure to respond to post-judgnent discovery, the district court
entered a contenpt order, ordering that Crowson be confined to
jail indefinitely until he purged hinself of his contenpt. A
week | ater, Crowson entered into an agreed order which required
that he produce all of his financial and business records and
that he answer the interrogatories and requests for production
that had previously been served upon him

Upon being conditionally rel eased under the terns of the
agreed order, Crowson did not cooperate with discovery and
collection efforts. Instead, he hid assets and renoved docunents
fromhis accountant’s file. Crowson then fled to M ssissippi,

filed for bankruptcy, and checked into a hospital to avoid arrest

The background of this case is set out in Natural Gas
Pipeline Co. v. Energy Gathering, Inc., 2 F.3d 1397 (5th Cr.
1993) (a related case involving review of a civil contenpt order
i ssued agai nst Crowson’ s attorney).
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by the U S. Marshal Service. Utimtely, the court entered an
order revoking the conditional release and directing that Crowson
be returned to indefinite confinement. Crowson has been

i ncarcerated since August 28, 1992.

Several nonths after he was incarcerated, Crowson filed his
first notion requesting that he be rel eased, on the ground that
forcing himto conply with the court’s order would violate his
Fifth Amendnent right against self-incrimnation. Crowson
appeal ed the denial of this notion, but his appeal was di sm ssed
for want of prosecution.

On February 18, 1994, al nost eighteen nonths after he was
taken into custody, Crowson filed his second notion for rel ease
fromconfinement. Crowson argued that he should be rel eased
based on the eighteen nonth limtation on confinenent in the
Recalcitrant Wtness Statute. 28 U S.C. § 1826(a) (1994).2 The
court denied this notion on May 27, 1994, hol ding that the
ei ghteen nonth statutory limtation was inapplicable because it
applies only to contenpt arising out of grand jury proceedi ngs
and not to a post-judgnent refusal to disclose assets. Natural

Gas Pipeline Co. v. Fritz, 853 F. Supp. 236, 237 (S.D. Tex.

1994). Crowson did not appeal.

2Crowson filed an anended notion for release and a notion to
vacate the order of contenpt on May 16, 1994. |In addition to the
§ 1826 ground, he argued that he should be rel eased because his
confi nenent had becone punitive and because he was “uncoercible.”
The district court did not address the additional grounds.
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In July 1994, the court granted summary judgnent in favor of
W nni e Pipeline Conpany and Sout heastern Marketing Conpany
agai nst Crowson and his co-defendant Kenneth Patterson in a
consol i dated case. The judgnent held Crowson and Patterson
liable for an additional 7.6 mllion dollars. Crowson filed a
Noti ce of Appeal and sought |eave to proceed in forma pauperis,
which the district court denied. Crowson appeal ed the denial,
but his appeal was dism ssed. Although this court subsequently
reversed the district court’s July 1994 grant of summary judgnent
agai nst Crowson’s co-defendant Kenneth Patterson, Crowson was not
a party to that appeal

On Septenber 26, 1995, Crowson filed his third notion for
rel ease from confinenent and notion to vacate the order of
contenpt. The notion urged the court to “reconsider its
position” as to the applicability of the Recalcitrant Wtness
Statute, as well as its holding that Crowson waived his Fifth
Amendnent privilege. Crowson also nade several other argunents:
that he is subject to confinenent forever, that he has done al
he can to purge hinself of his contenpt, and that he is entitled
to relief because his confinenent has becone punitive. He
concl uded by asking for his imedi ate rel ease or, alternatively,
for a hearing to determne his eligibility for release. The
court denied the notion in a one-line order, wthout giving any

reasons for its decision. Crowson now brings this appeal.



1. JURI SDI CTI ON
Crowson appeals a final decision by the district court
refusing to release himfrom confinenent or to vacate the
contenpt order. The court has jurisdiction to hear this appeal
under 28 U.S.C. 8 1291. Natural Gas’s argunent that the court

has no jurisdiction, based on United States v. Weeler, 952 F. 2d

326 (9th Gr. 1991), is wthout nerit. |In Weeler, the district
court issued a contenpt order agai nst \Weel er because he refused
to provide the rel evant books and records requested in an IRS
investigation. |d. at 326-27. \Weeler did not appeal the order.
Instead, he later filed an affidavit, which the district court
treated as a notion to vacate the contenpt order, in which he
clainmed that the requested records never existed. 1d. at 327.
The district court denied the notion and Weel er appeal ed. The
Ninth Crcuit held that it |acked jurisdiction to hear the case
because “a district court’s order refusing to vacate an
underlying contenpt order is nonappeal abl e when the ground on

whi ch the vacatur is sought existed at the tine the contenpt
order was entered and the contemmor failed to appeal tinely from
that order.” |d. Assum ng argquendo that Weeler is rightly

decided,® it is nevertheless inapposite. Crowson's third notion

%In their treatise, Wight, MIller, and Cooper note that
i nstead of dism ssing the appeal, the Ninth Grcuit should have
affirmed the district court’s decision on the ground that a
notion to vacate cannot be used to secure review of the
underlying order. 15B CHARLES A. WRIGHT ET AL., FEDERAL PRACTI CE AND
PROCEDURE 8 3917 n. 70 (Supp. 1995).
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contains several grounds which did not exist at the tine the
contenpt order was entered, and it is these issues that we

consi der on appeal .

[11. DI SCUSSI ON
A St andard of Revi ew
A court of appeals reviews a district court’s order denying
a Rule 60(b) post-judgnent notion for abuse of discretion.

Browder v. Director, 1l1l. Dep't of Corrections, 434 U.S. 257, 263

n.7 (1978). On such an appeal, the court should restrict itself
to addressing only the district court’s action in denying the
nmoti on and should not review the underlying judgnent. |Id.;

Trinity Carton Co. v. Falstaff Brewing Corp., 816 F.2d 1066, 1070

(5th Gr. 1987); 15B CHARLES A. WRIGHT ET AL., FEDERAL PRACTI CE AND
PROCEDURE 8§ 3916, at 351 (1992).
B. | ssues Resolved in Prior Mtions

Crowson raised five issues in his third notion for rel ease
fromconfinenment and notion to vacate the original order and
raises a sixth issue on appeal. First, he urged the district
court to reconsider its judgnent on his earlier notions, in which
he asserted clains under the Recalcitrant Wtness statute and the

Fifth Amendment. In Natural Gas Pipeline Co. v. Fritz, 853 F

Supp. 236 (S.D. Tex. 1994), the district court held that 28

US C 8§ 1826 applies only to wtnesses testifying before a grand



jury, not to the actual parties in a lawsuit. 1d. at 237.
Because Crowson failed to appeal this ruling, it becane the | aw
of the case. The district court’s ruling on the Fifth Amendnent
issue is also the | aw of the case because Crowson’s appeal of
that ruling was di sm ssed.

Crowson gives no reasons on appeal as to why the district
court abused its discretion in refusing to reexamne its original
orders. Instead of “reveal[ing] the traditional equities

favoring relief fromthe judgnent,” Trinity Carton, 816 F.2d at

1070, Crowson only argues that the original decisions were w ong.
In essence, Crowson is trying to use this appeal to reviewthe
underlying judgnments. W do not review underlying judgnents on

an appeal of a denial of a Rule 60(b) post-judgnent order. 1d.

C. New | ssues

Crowson asserted for the first time in his third notion that
he is subject to confinenent forever because he “may well have”
entrusted the bookkeeping to his attorney and, thus, he may not
know the nature and | ocation of his assets. The district court
correctly disposed of this assertion in denying the third notion.
Crowson shoul d have made this argunent at the tine the contenpt
order was issued. He cannot now seek to use this notion to
review the contenpt order. 15B CHARLES A. WRIGHT ET AL., FEDERAL

PRACTI CE AND PROCEDURE § 3916 at 364 (1992).



Crowson claimed in his third notion that he has done all he
can to purge hinself of his contenpt. Crowson nust offer
sonet hing nore, however, than his own self-serving statenents to
satisfy his burden of production, and this he failed to do. 1In

United States v. Sorrells, 877 F.2d 346 (5th Cr. 1989), a case

involving simlar facts, this court held that “[u]nless and until
[the contemmor] conplies with the enforcenent order, or neets his
burden of produci ng credible evidence showing that he is
presently unable to conply, [he] remains in contenpt of the
court’s order.” |d. at 352. Thus, the district court correctly
di sposed of this issue.

In his appellate brief, Crowson argues for the first tine
that the January 4, 1996 reversal of the district court’s grant
of summary judgnent in favor of Wnnie Pipeline and Sout heastern
Marketing relieves himof further liability.* The Fifth Grcuit
reversal of the summary judgnent as to Kenneth Patterson in this
case does nothing to relieve Crowson of further liability.
Crowson was not a party to the appeal, so the original judgnment
is still valid as to him

D. The Thom Anal ysi s

‘Al t hough we do not usually consider argunents raised for
the first time on appeal, we note that the Fifth Grcuit reversal
did not occur until after the district court’s order. |In the
interest of forestalling another appeal, we address Crowson’s
argunent at this tine.



Finally, Crowson asserted in his third notion that the
passage of tine has denonstrated that he will never conply with
the contenpt order, thus making his confinenent punitive rather

t han coercive.® Crowson relies on United States ex rel. Thomv.

Jenkins, 760 F.2d 736 (7th Gr. 1985), to support the argunent
that a person confined as the result of a civil contenpt order
nmust be released if he can show that his confinenent has becone
punitive. As the Seventh G rcuit noted in Thom *“although
incarceration for civil contenpt may continue indefinitely, it

cannot |ast forever.” |d. at 740 (citing Maggio v. Zeitz, 333

U S 56, 76 (1948)). When it becones clear that a civil
contermor will never yield to the coercion of incarceration, the
court nmust release the contemtmor. |d. The determ nation of the
point at which the contemor should be released is left to the

di scretion of the district court, id., and we review the district
court’s order under an abuse of discretion standard. In this
case, however, it is inpossible to evaluate the district court’s
exerci se of discretion based on its one-sentence order. A Thom

inquiry is necessarily fact-bound, but in this instance the

SAl t hough Crowson raised this issue in his anended second
nmotion for release fromconfinenent, he is not barred from
raising it now because of the ongoing nature of the claim See
Kilgoar v. Colbert County Bd. of Educ., 578 F.2d 1033, 1035 (5th
Cr. 1978) (“Subsequent conduct, even if it is of the sanme nature
as the conduct conplained of in a prior lawsuit, nay give rise to
an entirely separate cause of action.”).
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district court did not hold a hearing on the matter or nmake any
explicit fact findings.

At this point, Crowson has been incarcerated for nore than
four years, and it has been nore than two years since his |ast
nmotion to vacate the contenpt order. \Wile Maggi o and Thom do
not set out any specific guidelines for the district court to
follow in addressing such a claim the ongoing nature of the
claimnmakes it ripe for reevaluation periodically.

The district court is correct in so far as it disposed of
the first five issues Crowson rai ses on appeal. However, the
district court failed to address adequately Crowson’s argunent
that his confinenent has becone punitive. Normally, we would
remand this case to the district court and ask it to give reasons
for the judgnent it nade at the tinme. However, because of the
continuing nature of the Thominquiry, we remand with
instructions to evaluate Crowson’ s cl ai m based on the current
factual situation. The district court shall hold a hearing and
make explicit findings that will enable us to review the

resulting order. W intimte no view on the nerits.

I V. CONCLUSI ON
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For the foregoing reasons, we VACATE the order of the
district court and REMAND for further proceedings consistent with

t hi s opi nion.
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