IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-20935
Summary Cal endar

In the Matter of: TRANSAMERI CAN NATURAL GAS CORPORATI ON,

Debt or .
TRANSAMERI CAN NATURAL GAS CORPORATI ON
formerly known as GHR Ener gy Corporati on,

Appel | ant,
ver sus
U S. CUSTOVS SERVI CE

Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
( CA- H 92- 2509)

April 18, 1996

Before SM TH, BENAVI DES and DENNI'S, Circuit Judges.
BENAVI DES, Circuit Judge":

Appel | ant TransAneri can Nat ur al Gas Cor poration
("TransAnerican") appeals the district court's affirmance of the
bankruptcy court's final order granting Appellee U S. Custons
Service's ("Custons") notion for reconsideration and second notion
and request for paynent of reliquidated clains for duties arising

from TransAnerican's inportation of four shipnents of atnospheric

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



residual fuel oil prior to filing for Chapter 11 bankruptcy in

1983. Finding that the reliquidated clains arose post-petition and

therefore qualify as admnistrative expenses, we affirm
BACKGROUND

TransAnerican! filed a voluntary Chapter 11 petition on
January 26, 1983. Prior to that date, TransAmerican inported four
shi pnent s of atnospheric residual fuel oil and paid duties assessed
by Custons for the fuel. After discovering Custons had been
over pai d, however, TransAnerican filed four drawback applications
bet ween Novenber 25, 1985 and January 6, 1986 requesting refunds
totaling $270,980.00.2 On Septenber 26, 1986, Custons granted or
"l'tquidated" the four drawback applications and refunded
TransAmeri can $270,993. 11 on Decenber 12, 1986.

However, on Decenber 23, 1986, Custons' district director in
New Ol eans reversed the original decision and "reliqui dated" the
original paynent on the drawback applications under 19 CF. R 8§
173. 3(a). The reversal and reliquidation was based on Custons'
determnation that TransAnerican had not maintained records
adequate to justify the drawbacks. See 19 CF.R § 199.22.
TransAnmerican was notified of the reliquidation on January 30,
1987.

Meanwhi | e i n TransAmeri can' s bankrupt cy proceedi ngs, notice of

! TransAmerican was fornerly known as GHR Energy
Cor por ati on.

2 The drawback applications were filed pursuant to 19
US C 8§ 1313(b) and 19 CF. R § 191, which authorizes Custons to
refund duties paid on goods used in the manufacture of articles
that are | ater exported.



t he February 29, 1984 bar date for filing s agai nst TransAnerican's
bankruptcy estate was publi shed. On February 22, 1984, Custons
filed an unrel at ed proof of cl ai mseeki ng paynent for $26,458.95 in
duties on inportation of fuel oil from Spain, which the bankruptcy
court all owed.

On Septenber 4, 1987, the bankruptcy court entered an order
confirm ng TransAnerican's Anended Restated Negotiated Chapter 11
Plan ("confirmation order"). The confirmation order provided for
consummati on of the plan on Cctober 19, 1987. Neither the plan nor
the confirmation order nmade provision for Custons' reliquidated
cl ai ns agai nst TransAneri can.

On August 5, 1991, Custons filed a notion and request for
paynment of the reliquidated clains total plus interest, which the
bankruptcy court dism ssed based on a procedural defect. Custons
subsequently filed a second notion and request for paynent on
August 20, 1991. The second notion was deni ed by the bankruptcy
court on Novenber 22, 1991 on the equitabl e grounds of the doctrine
of | aches because Custons inexplicably waited until August 1991 to
request paynent even though it was aware that TransAnmerican had
proposed and approved a plan of reorganization.

In response to the bankruptcy court's denial of the second
nmotion, Custons filed a notion to reconsider, arguing that |aches
does not apply to the United States. The bankruptcy court granted
the notion to reconsider, vacated its Novenber 22, 1991 order
denyi ng Cust ons' second notion and request for paynent, and granted

the notion and request for paynent.



TransAneri can appealed to the district court. [In a nenorandum
opi ni on entered August 30, 1995, the district court affirmed the
bankruptcy court's final order granting Custons' second notion and
request for paynent. The district court found that Custons'
reliquidated clains, arising post-petition, constituted an
adm nistrative expense as defined by 11 U S C 8§ 503 that was
di sputed because it had not been allowed or disallowed by the
confirmation date. The court further found that because a bar date
for filing an adm nistrative expense claimis not provided in the
Bankrupt cy Code, nor was one provided in TransAnerican's confirmnmed
pl an of reorgani zation, the doctrine of | aches could not be applied
to Custons as a matter of |aw

ANALYSI S

TransAneri can contends that Custons' reliquidated clains are
not adm nistrative expenses because they are based upon pre-
petition events that triggered the duty tax liability. See Matter
of Mdland Industrial Service Corp., 35 F.3d 164, 166 (5th Cr.
1994), cert. denied, U S. , 115 S. . 1359, 131 L.Ed.2d 216

(1995). TransAnerican argues that Custons' clains arise fromthe
four pre-petition shipnents of fuel oil conbi ned with Custons' pre-
confirmati on decision to reliquidate, not fromthe adm nistration
of the estate. Therefore, because only those expenses of the
debtor's estate that arise post-petition are entitled to treatnent
as admnistrative expenses, Custons' reliquidated clains nust be
di sal | owed.

TransAnerican next contends that paynent of Custons'



reliquidated clains do not benefit either the estate or the
creditors. TransAnerican argues that because its only benefit
flowed fromthe receipt of fuel oil, which occurred pre-petition,

no benefit was conferred on its estate in bankruptcy.

TransAnerican also argues that paying these clains will nake
successf ul inplenmentation of the reorganization plan nore
difficult.

TransAnerican's final contention is that even if Custons'
reliquidated clains can be treated as adm ni strati ve expenses, they
are barred because Custons acted on it too late. TransAnerican
argues that the plan confirmation date was the deadli ne for Custons
to file, and because Custons failed to act until four years |ater,
the clains are now barred. See NL Industries, Inc. v. GHR Energy
Corp., 940 F.2d 957, 966 (5th Cr. 1991), cert. denied, 502 U S
1032, 112 S.C. 873, 116 L.Ed.2d 778 (1992).

Like the district court, we review the bankruptcy court's
findings of fact wunder the clearly erroneous standard, while
conclusions of law are subject to de novo review. See Matter of
M dl and, 35 F. 3d at 165 (citing Matter of Consoli dated Bancshares,
Inc., 785 F.2d 1249, 1252 (5th Gr. 1986)).

Adm ni strative expenses include only those expenses, rendered
post - petition, that are "actual" and "necessary" to the
preservation of the estate. See 11 U.S.C. 8 503(b)(1)(A). The
words "actual" and "necessary" have been narrowWy defined to
require that the debt benefit the estate and its creditors. NL

I ndustries, Inc., 940 F.2d at 966 (internal citations omtted).



Thus, in order for an expense to qualify as an admnistrative
expense, it nust 1) occur post-petition and 2) benefit the estate
and its creditors.

W agree with the district court's finding that Custons'
reliquidated clains occurred post-petition. The reliquidated
clains, although related to the original duty tax inposed when the
fuel oi | was inported pre-petition, actually arose when
TransAnerican filed its drawback applications in 1985 and Custons
erroneously refunded TransAnerican in 1986. Thus, this case is
di stingui shable fromthe facts in Matter of Mdland. In that case,
the tax, which was incurred pre-petition, was not paid pre-
petition. See Matter of Mdland, 35 F.3d at 165. On the other
hand, Custons' original duty tax was satisfied by TransAnmerican's
pre-petition paynent. A new liability arose when TransAnerican
received the drawbacks from Custons in 1986. Once Custons'
reversed its decision to refund TransAnerican, the reliquidated
clains were rendered. We fail to see how a clai mcoul d possibly be
pre-petition when prior to the bankruptcy petition filing no claim
coul d have been nade. |Indeed, here the reliquidated clains could
not have been nmade prior to the claimbar date, February 29, 1984.

In addition, Transanmerican's contention that Custons' clains
do not benefit its estate or its creditors is raised for the first
time in this appeal. Qur review of the record fromthe district
court reveal s that Transanerican's brief on appeal to the district
court did not challenge the bankruptcy court's finding that the

refunds constituted a necessary cost or expense of preserving the



est at e. In fact, Custons' brief quotes the bankruptcy court as
stating that there was no dispute between the parties regarding
this issue. In any event, the record before us is devoid of any
contention by Transanerican that the reliquidated clains were not
actual or necessary. Therefore, we find that Transaneri can nmay not
now rai se this new argunent before this Court. See Boddie v. City
of Col unbus, 989 F.2d 745, 751 (5th Gr. 1993); Capps v. Hunble G |
& Refining Co., 536 F.2d 80, 81 (5th Gr. 1976) ("A party cannot
raise a new theory on appeal that was not presented to the court
below. "). Consequently, we decline to address this new theory in
this appeal .
CONCLUSI ON
For the reasons articul ated above, we AFFIRMthe judgnent of

the district court affirmng the bankruptcy court's final order.



