UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 95-20932
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

LAWRENCE LEE MCM LLI AN,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas
(CR-H 95-0119)

May 15, 1996

Before Hl GG NBOTHAM DUHE, and EMLIO M GARZA, Circuit Judges.
PER CURI AM !

On appeal of his conviction as a felon in possession of a
firearm Appellant contends that the district court erred by
failing to conduct an evidentiary hearing on his notion to suppress
and in failing to grant the notion to suppress because the
reliability (credibility?) of the drug sniffing dog was not

sufficiently established in the affidavit which supported the

IPursuant to Local Rule 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



warrant. We affirm

Followng a tip regarding suspicious activity possibly
i nvol ving drugs, the police discovered the Appellant and another
person |oading canisters into a pickup truck. After receiving
consent to search the truck, the officers found several itens
associated wth drug manufacturing and snelled a strong
unidentifiable odor emanating from a netal drum |oaded in the
truck. An additional officer was called to the scene and confirned
that the odor was that of a chem cal used to manufacture illega
drugs. Suspecting that an autonobile also on the prem ses, which
had been driven there by Appellant, contained evidence of drug
activity, but unable to obtain consent to search the vehicle, the
of ficers brought forward a drug sniffing dog which alerted on the
rear of the car. Based upon this alert and the other information
that was available to them the officers obtained a search warrant
for the car. Execution of the warrant reveal ed a handgun in the
front seat of the car, and a shotgun in the trunk, but no drugs.

Appel  ant argues that the district court erred by failing to
conduct an evidentiary hearing on his notion to suppress the
evi dence obtained as a result of the search of his car and that the
warrant | acked probabl e cause because it failed to provide a basis
for the issuing magi strate to evaluate the accuracy and reliability
of the dog. He argues that, standing al one, the dog’s alert cannot
constitute probabl e cause.

W review a refusal to conduct an evidentiary hearing on a

nmotion to suppress for abuse of discretion. United States v.




Harrel son, 705 F.2d 733, 737 (5th Gr. 1983). Because the |aw of
this Grcuit has nade clear that a supporting affidavit need not
establish the reliability of the narcotics dog the district court
did not abuse its discretion by declining to hold a hearing.

United States v. Daniel, 982 F.2d 146, 151 n. 7 (5th Gr. 1993).

There were no factual allegations nmade to the district court which,
if proven, would justify suppressing evidence fromthe search of

the car. This Court, in United States v. WIllians, 69 F.3d 27, 28

(5th Gr. 1995); cert. denied, 116 S.Ct. 1284 (1996), follow ng the
earlier opinionin Daniel held that the drug dog’s alert, in and of
itself, constitutes probable cause for the search. In WIllians we
specifically declined to adopt the contrary rule expressed by the

Sixth Grcuit in United States v. Diaz, 25 F. 3d 392, 394 (6th Cr.

1994) which McMI1lian nowurges us to do. WIllians, 69 F.3d at 28.
We are unable to conply.
AFFI RVED.



